





GLOSSARY OF TERMS

Many of these definitions are taken or adapted from the web site of the Federal Judicial
Center. For additional definitions, see http://www.fjc.gov/federal/courts.nsf, and click on
Definitions.

Active Judge - An Article 111 judge in full-time service with a court.

Administrative Office of the U.S. Courts (AO) - The federal agency responsible for the budget
and the performance of administrative functions for federal courts, acting under the direction and
supervision of the Judicial Conference of the United States.

Adversary Process - The traditional method used by courts to resolve disputes; each side in a
dispute presents its case, subject to the rules of evidence, for a decision by independent fact
finder (either a judge or a jury).

Alternative Dispute Resolution (ADR) - A process for settling a dispute outside the adversary
process. ADR includes mediation, arbitration, early neutral evaluation, and settlement
conferences. Most forms of ADR are not binding on the parties and involve referral of the case
to a neutral party.

Answer - The formal written statement by a defendant in a civil case that responds to a
complaint and sets forth the grounds for defense.

Appeal - A request, usually made after trial, that another court decide whether the trial court
proceeding was conducted properly.

Arbitration - A process in which a neutral (the arbitrator) issues a judgment on the legal issues
in a case after hearing presentations by the parties; it can be binding or non-binding on the
courts, depending on the parties' prior agreement.

Article 111 Judge - A judge who exercises "the judicial power of the United States™ under
Article 111 of the U.S. Constitution. Article 11 judges are appointed by the President for life, and
include circuit court and district court judges but not bankruptcy and magistrate judges.

Bankruptcy Judge - A federal judge appointed by the Court of Appeals to a fourteen-year term
to serve on the U.S. Bankruptcy Court and hear matters that arise under the Bankruptcy Code.

Bivens - Short name for a Supreme Court case, Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388 (1971), that establishes a remedy for violation of civil
rights under federal authority.

Case File - A complete collection of every document in a case.

Case Law - The law that is laid down in decisions of the courts, as opposed to in statutes or
regulations.



Case Management - Techniques used to process cases from one stage of the proceeding to
another, such as setting discovery deadlines or scheduling a series of pretrial conferences.
Different approaches are used by judges, court personnel, and lawyers to move cases along

in a cost effective manner.

Case Management/Electronic Case Filing (CM/ECF) - A new automated case management
system for the federal courts that allows for electronic filing and management of court
documents and storage in a fixed electronic format rather than on paper.

Chief Judge - The judge who has primary administrative responsibility for a given court, and
who also continues to decide cases.

Circuit - The regional unit of federal appeals courts; there are twelve regional circuit, including
the Ninth Circuit. Each circuit has a court of appeals to hear appeals from the district courts in
the circuit, and a judicial council to oversee the administration of the courts of the circuit.

Circuit Court - Another name for a U.S. court of appeals.

Circuit Executive - A federal court employee appointed by a circuit's judicial council to assist
the chief judge of the circuit and provide administrative support to the courts of the circuit.

Circuit Judge - A judge of a U.S. court of the appeals

Circuit Judicial Council - The governing body in each federal circuit, made up of the chief
circuit judge and an equal number of circuit and district judges.

Civil Case - A lawsuit brought by a party (plaintiff) against another party (defendant) claimed
that the defendant failed to carry out a legal duty and thereby caused damage to the plaintiff.

Clerk of Court - An officer appointed by the court to work with the chief judge and other judges
in overseeing the court's administration, including managing the flow of cases through the court.

Complaint - A written statement by the person (plaintiff) starting a civil lawsuit, which details
the wrongs allegedly committed against the plaintiff by another person (defendant).

Counsel - A lawyer or a team of lawyers.
Court - An agency of government authorized to resolve legal disputes.

Court Interpreter - A court employee who orally translates what is said in court from English
into a foreign language, or vice versa.

Court Reporter - A person who prepares a word-for-word record of what is said in a court
proceeding and produces a transcript on request.

Criminal Case - A case prosecuted by the government, on behalf of society at large, against



someone accused of committing a crime.

Defendant - In a civil suit, the person complained against; in a criminal case, the person accused
of crime.

Deposition - A frequently used method of discovery in civil cases, in which an attorney or
unrepresented party questions a party or witness under oath to obtain information about a case.

Discovery - In a civil case, the pretrial procedures by which the parties gather information about
the issues by examining the witnesses, documents, and physical evidence.

District - A geographic region over which a particular U.S. district court has jurisdiction.

District Court - A federal court with general trial jurisdiction, in which motions and petitions
are filed and trials are conducted.

District Judge - A judge of a U.S. district court.

Docket - A chronological list of court proceedings and filings

Early Neutral Evaluation (ENE) - A process in which an experienced, impartial attorney gives
the parties a nonbinding evaluation of the merits of their positions in a case; the neutral may also

assist with case planning and settlement.

Elbow Law Clerk - A lawyer employed by the court who works closely with a specific judge in
the judge's chambers to assist with research and case management.

Evidence - Information in the form of testimony, documents, or physical objects that is
presented in a case to persuade the fact finder as to how to decide a case.

Factfinder - The jury in a jury trial, or the judge in a bench trial, who weighs the evidence in a
case and determines the facts.

Federal Courts - Courts established under the U.S. Constitution, including the Supreme Court,
the U.S. courts of appeal, and the U.S. district courts.

Federal Judicial Center (FJC) - The federal judicial branch's agency for research and
education.

Federal Rules - Bodies of rules developed by the federal judiciary that spell out procedural
requirements. There are federal rules governing civil procedure, criminal procedure, bankruptcy
procedure, appellate procedure, and evidence.

Habeas Corpus - A Latin phrase meaning "that you have the body." A prisoner may file a
habeas corpus petition seeking release on grounds that he or she is being held illegally.



ICMS - The current federal judicial branch case data base. ICMS is being phased out in favor of
case management/electronic case filing.

In Forma Pauperis - A Latin phrase meaning "as a pauper.” A party unable to pay filing fees
and court costs may request approval to proceed without payment.

Judge - A governmental official with authority to preside over and decide lawsuits in the courts.

Judgment - A final order of the court that resolves the case and states the rights and liabilities of
the parties.

Judicial Conference of the United States (JCUS) - The federal courts' administrative
governing body, presided over by the Chief Justice of the United States and operating through
committees of judges.

Jurisdiction - The legal authority of a court to hear and decide a certain type of case; also the
geographic area over which the court has authority to decide cases.

Jury - A group of citizens charged with weighing evidence fairly and impartially and deciding
the facts in a trial.

Lawsuit - Any one of various proceedings in a court of law.
Litigants - Another name for the parties to a lawsuit.

Local Rules - Rules that govern practice and proceedings in a specific court. Local rules can
supplement but not contradict the federal rules.

Magistrate Judge - A judge appointed by a federal district court for an eight-year term.
Magistrate judges assist district judges in preparing cases for trial, and may conduct civil trials
with the parties' consent.

Mediation - An informal process in which a neutral (the mediator) helps the parties negotiate a
resolution of their dispute.

Motion - An application to the court for an order of some kind, as for dismissal of a case, partial
or early judgment, or resolution of discovery requests.

Ninth Circuit - The regional federal judicial unit including the Districts of Alaska, Arizona,
Central California, Eastern California, Northern California, Southern California, Guam, Hawai'i,
Idaho, Montana, Nevada, Northern Mariana Islands, Oregon, Eastern Washington, and Western
Washington.

Ombudsman - Someone charged with investigating complaints against the government and
assisting in resolving those complaints.



Order - A decision or direction from a judge, often in response to a motion.
Parties - The plaintiff(s) and defendant(s) in a lawsuit.
Plaintiff - The person who files a complaint in a civil lawsuit.

Pleadings - In a civil case, the written statements of the parties setting forth their positions about
the case.

Pretrial Conference - In a civil case, a meeting of the judge and lawyers to decide what matters
are in dispute, to review evidence and witnesses before trial, to set a timetable for the case, and
to discuss settlement.

Pro Bono Publico (Pro Bono) - A Latin term meaning "for the good of the public." Some
lawyers take on certain kinds of case pro bono, without expectation of payment.

Pro Se - A Latin term meaning "on one's own behalf." In courts, it refers to people who present
their own cases without lawyers.

Pro Se Law Clerk - A lawyer employed by the court and assigned to one or more judges of the
court for the specific purpose of processing habeas corpus and other prisoner petitions to the
court. Some pro se law clerks also assist the court with non-prisoner complaints filed by parties
who are not represented by counsel.

Relief - Money damages or any other remedy sought in a complaint.

Section 1983 - A federal statute, 42 U.S.C. §1983, that provides a remedy for violation of civil
rights under color of state authority.

Section 2254 - A federal statute, 28 U.S.C. 82254, that permits state prisoners to petition the
federal courts for a writ of habeas corpus.

Section 2255 - A federal statute, 28 U.S.C. §2255, that permits federal prisoners to petition the
federal courts for vacation of their sentence.

Senior Judge - An Article I11 judge who has retired from active duty but continues to perform
some judicial duties, including maintaining a reduced caseload.

Service of Process - Bringing a judicial proceeding to the notice of a person affected by it, by
delivering a summons, or notice of the proceeding.

Settlement - An agreement between the parties to a lawsuit to resolve their differences without
having a trial or getting a verdict in a trial.

Staff Attorney - A member of the central legal staff of the U.S. court of appeals.



State Courts - Courts established by various state governments, including county and local
courts.

Sua Sponte - A Latin term meaning "on its own responsibility or motion.” A sua sponte order is
one issued by a court without prior motion by any party.

Summary Judgment - Under Federal Rule of Civil Procedure 56, a judgment as a matter of law,
where the court determines that there is no dispute as to the facts in a case.

Supreme Court of the United States - The highest federal court in the United States.

Trial - The proceeding at which parties in a civil case present evidence for consideration by the
factfinder in court, leading to a decision by the factfinder.

Unbundling - The separation of representation by a lawyer into separate and distinct tasks, such
as discovery, argument of a motion, or cross-examination of witnesses, such that a lawyer
undertakes some tasks but not an entire lawsuit.

Vexatious Litigant - Generally, a party who has filed a specific number of actions in a given
period that have been determined against him or her, such that a court may conclude that the
actions were frivolous, repetitive, harassing, or otherwise lacking any merit.

Writ of Habeas Corpus - A document commanding officials who have custody of a prisoner to
bring the prisoner before the court, so that the court may determine whether the prisoner is being
detained lawfully.






MEMORANDUM

To: Hon. James Singleton, Chair, Ninth Circuit Task Force on Self-Represented Litigants

From:  Prof. Richard Marcus

Date: Oct. 4, 2004

RE: Existing appellate directives on special notices or advice for pro se litigants from the
Supreme Court and the Ninth Circuit

The purpose of this memorandum is to memorialize at least some of the existing
directives from appellate courts that bear on the handling of pro se cases in district courts in the
Ninth Circuit. The background is that our Task Force is charged with investigating better ways
of addressing the challenges of litigation involving pro se litigants. One significant feature of
that task is the extent to which existing caselaw directs judges to take special measures in cases
in which a party is not represented by counsel.

At the outset, | must emphasize that this enumeration of contexts in which district courts
may be called upon to take action to address the needs of pro se litigants is likely not to be
complete. It is not a specialty of mine (or of many law professors, | suspect), so that the
memorandum reflects items that have come to my attention somewhat as the result of
happenstance. One very helpful source has been Ninth Circuit staff, who have identified a
number of these situations. Below, | will try to set forth situations as to which I have found
caselaw calling for district court action, or treating that action as not required. It is to be hoped
that, during the comment period (or from other, more experienced, Task Force members) the
listing can be made more complete.

A second point to be emphasized at the outset is that this memorandum does not attempt
to provide a definitive statement of the nature or content of legal requirements for action in
regard to pro se litigants. To be frank, my limited review of the area indicates that there may be
areas of considerable uncertainty. Accordingly, the goal of this memorandum is not to provide a
manual for judges (or others) in determining what should be provided to pro se litigants. Indeed,
it may be that, on some subjects, firm conclusions about how much a district court must provide
would be hard to draw because these topics remain in flux and are hotly debated on the appellate
courts. This memorandum does not purport to draw those conclusions. But it can alert district
courts and others to some areas in which this concern warrants attention.

Accordingly, the manner of proceeding will be to identify litigation contexts in which the
question of special treatment of pro se litigants has arisen, and to provide at least a starter
treatment of caselaw regarding those contexts.



(1) "MIXED" HABEAS CORPUS PETITIONS

Pliler v. Ford, 124 S.Ct. 2441 (2004), reverses the ruling of a divided Ninth Circuit panel
that held a district judge had erroneously failed to give proper notice to a habeas corpus
petitioner about the options he had in light of the fact that his petition raised some claims on
which he had exhausted and others on which he had not. Under Rose v. Lundy, 455 U.S. 509
(1982), the district court had to dismiss the "mixed" petition containing both exhausted and
unexhausted claims. Under the Antiterrorism and Effective Death Penalty Act, there is a one-
year statute of limitations for habeas petitions. Given the time required for the district court to
process an average habeas petition, and the time thereafter required to exhaust as to claims on
which exhaustion had not occurred, it would rarely be possible for the petitioner to come back to
federal court with the newly-exhausted claims in time to present the claims on which there had
already been exhaustion at the time the original petition was filed. Accordingly, although
dismissal would nominally be "without prejudice,” in all likelihood it would in operation
preclude further assertion of those claims.

A number of courts have, in light of these circumstances, developed various practices to
deal with the problem. In this case, the pro se petitioner had the foresight to seek a stay at the
same time that he filed his petition in order to provide time to deal with the problem of
unexhausted claims. In reaction, the magistrate judge provided petitioner three options: (1)
dismissal without prejudice, (2) dismissing the unexhausted claims only, and proceeding with the
exhausted claims, or (3) contesting the magistrate judge's decision that some claims were not
exhausted. When petitioner contested the decision, the district court dismissed all claims
without prejudice. When later petitioner refiled after exhausting, the district court dismissed the
petition as untimely.

The Ninth Circuit held that the district judge had erred in failing to advise the petitioner
that he could adopt the second route mentioned above -- dismissing the unexhausted claims only,
and proceeding with the exhausted claims -- and then renew his request for a stay until the
unexhausted claims had been exhausted. The Ninth Circuit panel concluded that the district
judge's failure to provide this notice deprived petitioner of a "fair and informed opportunity to
have his stay motions heard, to exhaust his unexhausted claims, and ultimately to have his claims
considered on the merits." Ford v. Hubbard, 330 F.3d 1086, 1100 (9th Cir. 2003).




The Supreme Court held that there was no obligation on the district court to provide this
notice, reasoning as follows:

District judges have no obligation to act as counsel or paralegal to pro se litigants. In
McKaskle v. Wiggins, 465 U.S. 168, 183-84 (1984), the Court stated that "[a] defendant
does not have a constitutional right to receive personal instruction from the trial judge on
courtroom procedure” and that “the Constitution [does not] require judges to take over
chores for a pro se defendant that would normally be attended by trained counsel as a
matter of course.” See also Martinez v. Court of Appeal of Cal., Fourth Appellate Dist.,
528 U.S. 152, 162 (2000) ("[T]he trial judge is under no duty to provide personal
instruction on courtroom procedure or to perform any legal ‘chores’ for the defendant that
counsel would normally carry out™). Explaining the details of federal habeas procedure
and calculating statutes of limitations are tasks normally and properly performed by
trained counsel as a matter of course. Requiring a district court to advise a pro se litigant
in such a manner would undermine district judges' role as impartial decisionmakers.

124 S.Ct. at 2446.

Although this language is quite strong on whether judges need make such notice efforts,
the decision was a 5-4 decision, and there were dissents arguing forcefully for giving notice. See
Id. at 2448 ("If the stay and abeyance procedure was a choice respondent could have made, then
the Magistrate Judge erred in failing to inform respondent of that option.") (Ginsburg, J.,
dissenting).

(2) RECHARACTERIZING FED. R. CRIM P. 33
MOTIONS AS 28 U.S.C. § 2255 MOTIONS

Pro se prisoners sometimes file motions under Fed. R. Crim. P. 33 (and perhaps
otherwise) that contain issues not cognizable under Rule 33 but cognizable under 28 U.S.C. §
2255. A number of courts developed a practice of recharacterizing these motions as § 2255
motions before ruling on them. The potential problem with this practice is that under the
AEDPA there are limitations on filing another § 2255 motion by a prisoner who has already filed
one.

In Castro v. United States, 124 S.Ct. 786 (2003), the Court did not directly rule on the



propriety of such recharacterizations. But it did hold that notice to the pro se litigant must be
given for the AEDPA limitations to apply later:

The limitation [on the district court's recharacterization power] applies when a court
recharacterizes a pro se litigant's motions as a first 8§ 2255 motion. In such circumstances
the district court must notify the pro se litigant that it intends to recharacterize the
pleading, warn the litigant that this recharacterization means that any subsequent § 2255
motion will be subject to the restrictions on "second or successive" motions, and provide
the litigant an opportunity to withdraw the motion or to amend it so that it contains all the
§ 2255 claims he believes he has. If the court falls to do so, the motion cannot be
considered to have become a § 2255 motion for purposes of applying to later motions the
law's "second or successive" restrictions.

Id. at 792.

Justice Scalia, joined by Justice Thomas, concurred in the judgment but expressed grave
doubts about the whole process of recharacterization: "In my view, this approach gives too little
regard to the exceptional nature of recharacterization within an adversarial system, and neglects
the harm that may be caused pro se litigants even when courts do comply with the Court's newly
minted procedure.” Id. at 794. Justice Scalia viewed this practice as "a paternalistic judicial
exception to the principle of party self-determination.” 1d.

In Pliler v. Ford, discussed under heading (1) of this memorandum, the Court, speaking
through Justice Thomas, distinguished Castro v. United States:

Castro dealt with a District Court, of its own volition, taking away a petitioner's desired
route -- namely a Federal Rules of Criminal Procedure 33 motion -- and transforming it,
against his will, into a § 2255 motion. Castro, then, did not address the question whether
a district court is required to explain to a pro se litigant his options before a voluntary
dismissal and its reasoning sheds no light on the question we confront.

124 S.Ct. at 2447.

(3) SUMMARY JUDGMENT MOTIONS
AGAINST PRISONER PRO SE PLAINTIFFS



Hudson v. Hardy, 412 F.2d 1091 (D.C. Cir. 1968), held that prisoner pro se litigants
should be notified of the requirements of a motion for summary judgment when confronted with
one. In Klingele v. Eikenberry, 849 F.2d 409 (9th Cir. 1988), the court notes that "[t]his circuit
has approved the Hudson rule and discussed the particular difficulties faced by incarcerated pro
per litigants in Jacobsen v. Filler, 790 F.2d 1362, 1364 & n.4 (9th Cir. 1986)." 849 F.2d at 411.

The basic holding in Jacobsen, however, was that there was no requirement that non-
prisoner pro se litigants be similarly notified of the requirements of summary judgment
procedure. In her majority opinion, Judge Rymer noted the difficulties such an extension of a
notice requirement would entail:

First and foremost is that pro se litigants in the ordinary civil case should not be treated
more favorably than parties with attorneys of record. Trial courts generally do not
intervene to save litigants from their choice of counsel, even when the lawyer loses the
case because he falls to file opposing papers. A litigant who chooses himself as legal
representative should be treated no differently. In both case, the remedy to the party
injured by his representative's error is to move to reconsider or to set aside; it is not for
the trial court to inject itself into the adversary process on behalf of one class of litigant.

Imposing an obligation to give notice of Rule 56's evidentiary standards would also
invite an undesirable, open-ended participation by the court in the summary judgment
process. It is not sensible for the court to tell laymen that they must file an "affidavit"
without at the same time explaining what an affidavit is; that, in turn, impels a
rudimentary outline of the rules of evidence. Unlike the conversion of a 12(b)(6) motion
into a motion for summary judgment, which only requires notice of what the motion now
is, Jacobsen's proposal requires advise as to what the motion must mean. To give that
advice would entail the district court's becoming a player in the adversary process rather
than remaining its referee.

790 F.2d at 1364-66.

Judge Reinhardt dissented, emphasizing his belief that "our previous cases recognize the
rights of all pro se litigants to the procedural protection of the court, [which] serves the interest
not only of the litigants but also of the court itself.” Id. at 1367. He rejected the majority's
conclusion that a pro se litigant makes a choice to proceed without counsel because "such status



is most often the result of necessity." "Given the disparity in legal skills and knowledge that
exists between a layman and a lawyer, few litigants will ‘choose' to prosecute or defend a suit
without representation if they are able to hire a lawyer." Id. at 1367-68. He also rejected the
majority's more general concerns about the judicial role:

The majority's fear that the impartiality of the district court would be compromised
were it to notify, or require notification to, pro se litigants of the written response
requirements of Fed. R. Civ. P. 56 is wholly without merit. A court may legitimately
assume that the attorneys who appear before it have been trained in legal procedure, and
may just as legitimately assume that lay litigants have not. Courts, no less than parties to
a dispute, have an interest in the quality of justice. In assuring that notice is given a pro
se litigant of the requirements of summary judgment procedure, the court merely
redresses a categorical disparity between the parties' abilities to obtain a just resolution of
their dispute. The court does not thereby "becom][e] a player in the adversary process,"
but rather ensures that the adversary process functions properly. . . .

The majority's concern that a notice requirement would "invite an undesirable, open-
ended participation by the court in the summary judgment process" is also without merit.
Other circuits have trusted district courts to evaluate what form of notice is proper in
light of a pro se litigant's capacities. This court has no reason not to likewise trust the
courts below to exercise their discretion in this area appropriately.

Id. at 1369-70.

Defendants in Klingele v. Eickenberry, supra, conceded that the D.C. Circuit's rule
applied because the plaintiff was a prisoner, but urged that the rule should be changed because

many prisoner pro se litigants were actually in a better position to defend themselves than
nonprisoner pro se litigants. Instead, defendants suggested, the court could dispense with notice
in cases in which the prisoner was capable of dealing with court procedures (which they claimed
was true of this plaintiff). The court noted that there were reasons in the record to conclude that
this prisoner did not have a sufficient understanding of summary judgment procedure, and
refused to retreat from the requirement:

The district court did not explain its failure to advise Klingele of the requirements of
Rule 56. If it thought Klingele was aware of the Rules' requirements and knew how to



comply it was clearly erroneous. If the district court relied simply on the fact that
Klingele had the time and ability to figure out what he should do to comply with Rule 56
requirements, it erred in not advising Klingele of the Rule's requirements. We decline
appellees' invitation to erode the Hudson rule by allowing district courts to avoid giving
the required advice based on a determination that a prisoner has the requisite
sophistication in legal matter. District courts are obligated to advise prisoner pro se
litigants of Rule 56 requirements.

849 F.2d at 411-12.

Rand v. Rowland, 154 F.3d 952 (9th Cir. 1998) (en banc), addressed the continued
viability of the notice requirement and resulted in a 6-5 decision that the requirement continued
to apply, but that the notice could come from the moving party rather than from the court. The
panel decision in Rand held that remand was required because the moving parties rather than the
district court had given the notice. The en banc court, speaking through Judge Tashima, ruled
that the notice could be given by the defendants, although it found the actual notice given by
defendants in the case insufficient. (Defendants' notice is quoted by the court, see 154 F.3d at
954 n.2.) Presumably Rand means that a court that does not itself give notice must examine the
notice given by defendants and determine that it is sufficient.

The majority emphasized that it was not writing on a clean slate, and that there were
three decades of experience under the requirement since it was first announced by the D.C.
Circuit, citing Planned Parenthood v. Casey, 505 U.S. 833 (1992), regarding the importance of
adhering to existing precedent even if it is controversial. See 154 F.3d at 955. It began
evaluating the rule by acknowledging "the uniqueness of the summary judgment motion," id. at
956, and noted that it "requires the pro se prisoner to confront a myriad of challenges.” Id. at
957. Their experience with the criminal justice system provides prisoners with no analogy to the
summary judgment motion. "Unschooled in the intricacies of civil procedure, the lay litigant's
intuition is that his or her claim will proceed to trial regardless of the outcome of a 'summary
judgment motion.™ Id. at 957. "The concern for meaningful access for the pro se litigant
provides a basis for the fair notice rule, but it is not sufficient itself to justify its application.” 1d.
Rather, prisoners operate under the special handicaps of incarceration, which keeps them from
seeking out representation and limits their access to legal materials. The majority also stressed
that the notice rule had proven practical and workable, noting that the state's attorney had
acknowledged during oral argument that the notice is "routinely and easily given in all the




district courts before which he practices.” Id. at 959. The majority opinion appended a form that
could be used to give notice. See 154 F.3d at 962-63.

Judge Thomas, joined by Judge Hawkins, joined in the majority's decision, but wrote
separately to express the view that if he were writing on a clean slate he would not adopt the
notice requirement:

I find no defendable distinction to be made between prisoner pro se litigants and those
whose economic circumstances prevent them from obtaining legal counsel. The reasons
traditionally advanced for providing prisoners with procedural notices apply with equal
force to non-prisoner pro se litigants, who have more or less successfully labored without
a Klingele notice since Jacobsen v. Filer, 790 F.2d 1362 (9th Cir. 1986). Indeed, many
prisoners have greater access to law libraries and legal assistance than do those without
financial means, providing inmates a greater ability to apprise themselves of procedural
rules. Thus, at least a portion of the rationale which underlay Hudson v. Hardy, 412 F.2d
1091 (D.C. Cir. 1968), has dissipated over the course of the last thirty years.

Id. at 964.
Judge Kleinfeld and four others (including the author of Jacobsen v. Filler) dissented,

arguing that the Klingele rule was beyond the power of the court because it effectively amended
Rule 56 without using the proper amendment procedure. The dissent raised questions about how

widely the rule had been accepted by other circuits, and invoked recent actions by Congress
suggesting impatience with prisoner petitions. See id. at 966-67. Moreover, in the dissenters'
view, Rule 56 as presently written "is about as clear as the form the majority opinion appends,
and considerably more complete.” 1d. at 968.

This is not to suggest that we should expand our form, or send prisoners to school to
learn better how to sue people. We are not supposed to be advocates for a class of
litigants, and it is hard to help pro ses very much without being unfair to their
adversaries. Appendix A [to the majority's opinion] is no worse than any other
boilerplate form we are likely to devise. The problem is that no such form is likely to do
much good. Sending prisoners copies of Rule 56 would be better.

Id. The dissent concludes that "[t]here is no justification for treating prisoners' complaints with



special solicitude that we do not give to other pro se complaints.” Id. at 968-69.

This section indulges in much quotation of the views of various judges of the Ninth
Circuit because this subject appears to be especially vigorously debated, and as result to present
especially uncertain terrain for district judges.

(4) CONVERSION OF RULE 12(b)(6)
MOTION TO SUMMARY JUDGMENT

Lucas v. Department of Corrections, 66 F.3d 245 (9th Cir. 1995), holds that "[w]hen the
district court transforms a dismissal into a summary judgment proceeding, it must inform a
plaintiff who is proceeding pro se that it is considering more than the pleadings, and must afford
a reasonable opportunity to present all pertinent material.” Id. at 248. This requirement

evidently applies whether or not the pro se litigant is a prisoner.

In Anderson v. Angelone, 86 F.3d 932 (9th Cir. 1996), the district court granted a motion
to dismiss in an action brought by a prisoner pro se, but relied on materials attached to the
moving papers. Under Rule 12(b), the court's reliance on these material effectively converted
the proceeding to summary judgment, and the court held that the requirement that the prisoner be
given notice of the nature of summary judgment also applied:

While it is true that no case has yet held that Klingele applies to a district court
purporting to grant a motion to dismiss but actually granting summary judgment, we
conclude that it must. If it did not, the protection afforded by Klingele would evaporate
whenever a district court failed to recognize that it had converted a defendant's motion to
dismiss into one for summary judgment by relying on material outside the pleadings. We
will not allow Klingele to be applied only to those pro se litigants whose district court
judges recognize the significance of their actions.

Id. at 935.

(5) LOOKING BEYOND THE PLEADINGS WITHOUT
CONVERTING THE MOTION TO ONE FOR SUMMARY JUDGMENT

Wyatt v. Terhune, 315 F.3d 1108 (9th Cir.), cert. denied, 124 S. Ct. 50 (2003), holds that




failure to exhaust administrative remedies, see 42 U.S.C. § 1997¢(a), is an affirmative defense.
As such, it is nonjurisdictional, and the defendant has the burden of raising and proving it. In
discussing how the defendant raises the defense and how the district court adjudicates it, the
Wyatt court identified another context to which the Rand notice must be adapted. Additionally,
the Wyatt court suggested, perhaps for the first time, that subsequent events in a case could
render an early Rand warning ineffective.

To determine the proper procedural mechanism for raising the exhaustion defense, the
court drew on a line of cases holding that “failure to exhaust nonjudicial remedies that are not
jurisdictional should be treated as a matter in abatement, which is subject to an unenumerated
Rule 12(b) motion rather than a motion for summary judgment.” 1d. at 1119 (citing cases). The
distinction between the two forms of motion is that summary judgment goes to the merits, while
failure to exhaust nonjudicial remedies does not. 1d. (Both Lucas and Anderson, discussed in
the previous section, involved decisions on the merits.) The Wyatt court observed:

In deciding a motion to dismiss for a failure to exhaust nonjudicial remedies, the
court may look beyond the pleadings and decide disputed issues of fact. If the
district court concludes that the prisoner has not exhausted nonjudicial remedies,
the proper remedy is dismissal of the claim without prejudice.

Id. at 1119-20 (internal citation omitted).
Recalling its discussion of Rand earlier in the opinion, the court then noted:
[11f the district court looks beyond the pleadings to a factual record in deciding
the motion to dismiss for failure to exhaust — a procedure closely analogous to
summary judgment — then the court must assure that [the pro se prisoner] has fair

notice of his opportunity to develop a record.

Id. at 1120 n.14. The Wyatt court summarized Rand’s requirements as follows. The bracketed
language is added here to show what is required by Wyatt.

Rand requires that the prisoner be informed of his or her right to file
counter-affidavits or other responsive evidentiary materials and be alerted to the
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fact that failure to do so might result in the entry of summary judgment against
the prisoner [or dismissal without prejudice]. The pro se prisoner must be
informed of the effect of losing [the motion] . ... The notice also should state
that if the pro se prisoner fails to controvert the moving party with opposing
counter-affidavits or other evidence, the moving party’s evidence might be taken
as the truth, and final judgment [or dismissal without prejudice] may be entered
against the prisoner without a trial.

Id. at 1114 n.6 (internal quotation marks and citations omitted). The court also pointed out that
the warning must be “phrased in ordinary, understandable language calculated to apprise an
unsophisticated prisoner of his or her rights and obligations.” 1d. at 1114.

In addition to extending Rand into a new context, the Wyatt court also observed that “A
Rand notice is ineffective when a subsequent order injects renewed uncertainty and complexity
into the . . . procedure, creating the potential for those harms that our fair notice rule strives to
avoid.” Id. at 1115. This statement suggests that courts have an ongoing obligation to assess the
efficacy of a previously issued Rand or Rand-type notice in light of each case’s changing
circumstances.

(6) GRANTING LEAVE TO AMEND WITH AN EXPLANATION
BEFORE DISMISSING UNDER RULE 12(b)(6

In Noll v. Carlson, 809 F.2d 1226 (9th Cir. 1987), the district court dismissed a prisoner
pro se's complaint without leave to amend or advising plaintiff in what respects the complaint
was deficient. The court of appeals reversed because "[a] pro se litigant must be given leave to
amend his or her complaint unless it is 'absolutely clear that the deficiencies of the complaint
could not be cured by amendment.™ 1d. at 1448, quoting Broughton v. Cutter Laboratories, 622
F.2d 458, 460 (9th Cir. 1980). The court explained its ruling as follows:

The requirement that courts provide a pro se litigant with notice of the deficiencies in
his or her complaint helps ensure that the pro se litigant can use the opportunity to amend
effectively. Without the benefit of a statement of the deficiencies, the pro se litigant will
likely repeat previous errors. . . . Amendments that are made without an understanding of
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underlying deficiencies are rarely sufficient to cure inadequate pleadings.

We are nevertheless mindful that courts should not have to serve as advocates for pro
se litigants. A statement of deficiencies need not provide great detail or require district
courts to act as legal advisors to pro se plaintiffs. Rather, when dismissing a pro se
complaint for failure to state a claim, district courts need draft only a few sentences
explaining the deficiencies.

809 F.2d at 1448; accord, Eldridge v. Block, 832 F.2d 1132 (9th Cir. 1987).

In Lopez v. Smith, 203 F.3d 1122 (9th Cir. 2000) (en banc), the court held that the
directive of the Prison Litigation Reform Act that a district court "shall dismiss"” an in forma
pauperis complaint if it determines that the complaint fails to state a claim does not compel
dismissal without leave to amend.

(7) NOTICE REGARDING A MOTION
TO EXCUSE BELATED DISCLOSURE

In Fonseca v. Sysco Food Services, 374 F.3d 840 (9th Cir. 2004), a pro se plaintiff failed
to disclose one of his witnesses at the time disclosure was required by the district court's order.
The district court held that this failure justified a discovery sanction of refusal to consider an
affidavit from this witness in opposition to defendant's summary judgment motion. The court of
appeals held that this was improper. It invoked the principle that "[d]istrict courts must take care
to insure that pro se litigants are provided with proper notice regarding the complex procedural
issues involving summary judgment proceedings.” Id. at 846, quoting Garaux v. Pulley, 739
F.2d 437, 439 (9th Cir. 1984), and explained:

The district court did not consider whether the late disclosure was harmless or
justified, because Fonseca, a pro se plaintiff, did not file a motion to show good cause for
the late disclosure. However, the district court had instructed Fonseca regarding the good
cause motion in a confusing manner: "If you wish to file a motion to show cause . . .
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[this] new witness will not be permitted to be called at trial.” (emphasis added)

Id. The appeals court concluded that the district court "did not give Fonseca proper notice that
the Mendoza declaration would be excluded unless Fonseca filed a good cause motion." Id.

(8) NOTICE REGARDING CONSENT TO
PROCEEDING BEFORE A MAGISTRATE JUDGE

In Anderson v. Woodcreek Venture Ltd., 351 F.3d 911 (9th Cir. 2003), the court held that
the record did not show that pro se plaintiffs voluntarily consented to proceeding before a
magistrate judge. After plaintiffs filed their suit, the district court clerk’s office issued a "Notice
to Counsel Regarding Assignment of Presiding Judicial Officer" that indicated the case had been
assigned to a magistrate judge, and that the parties were encouraged to consent to trial before
that judicial officer. In their first filing, plaintiffs said in their caption that they denied the
magistrate judge's jurisdiction, but they continued to participate in proceedings before the
magistrate judge and, when they became anxious that the case would remain inactive in the
absence of consent, they filed consent forms, albeit somewhat reluctantly. After a jury trial, the
magistrate judge entered judgment consistent with the verdict in favor of defendant, leading to
the appeal.

The court of appeals found the record insufficient to show voluntary consent even though
it contained signed consent forms and the Supreme Court had held in Roell v. Withrow, 538 U.S.
580 (2003), that consent could be implied from participation in proceedings before the
magistrate judge in some circumstances. The court explained:

The initial factor leading us to question the voluntariness of Anderson's consent is the
Notice Form. The notice is not to the parties but to "counsel” and, of course, Anderson
had none and could not be expected to understand the notice as would its designated
recipient: "counsel.” Its relevant clause bears repeating in full: "The above referenced
case has been assigned to the presiding judicial officer shown below for disposition, to
include the conduct of trial and/or entry of final judgment™ (emphasis added). This
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provision, standing alone, permits only one reading: that the magistrate judge assigned to
the case is to dispose of it, including entry of final judgment. But that cannot be ordered
without prior consent. How does the Notice Form attempt to circumvent this obvious
reading? The somewhat contradictory paragraph at the bottom of the page tempers the
language's conclusiveness . . . by averring that "with the consent of the parties, the
conduct of the trial and/or entry of final judgment™ will be administered by the assigned
magistrate judge. The reference to Rule 73(b) of the Federal Rules of Civil Procedure
also attempts to modify the Notice Form's plain statement that the magistrate judge is
assigned to make the final entry of judgment in the case, although a naked citation
without the Rule's actual text does so indirectly. But then, it is specifically stated to be a
notice to counsel who presumptively knows what Rule 73(b) says.

Read as a whole, the paragraph at the foot of the page does not completely clarify the
Notice Form's earlier unqualified assignment of Anderson's case for full and final
disposition. At the very least, the Notice Form is ambiguous as to whether the
assignment is partial and unclear on whether full magistrate judge jurisdiction is
contingent upon the parties expressing their voluntary consent.

Id. at 915-16.

Finding that "the magistrate judge, as well as the district court, did not mitigate any
confusion the Notice Form may have sparked,” id. at 916, the court of appeals rejected the
possibility of implied consent in light of plaintiffs' repeated objections to proceeding before the
magistrate judge.

(9) NOTICE OF INTENTION
TO FILE VEXATIOUS LITIGANT ORDER

In DeLong v. Hennessey, 912 F.2d 1144 (9th Cir. 1990), the court held that the district
judge acted improperly in entering a vexatious litigant order regarding a pro se plaintiff without
first giving the plaintiff notice and a right to be heard on the proposed entry of the order. Such
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notice is required by due process. Although the due process requirement would apply equally to
a represented litigant, it is likely that this decision is important principally in cases involving pro
se litigants.

(10) DEALING WITH THE POSSIBLE
INCOMPETENCE OF AN UNREPRESENTED PARTY

In Krain v. Smallwood, 880 F.2d 1119 (9th Cir. 1989), the district court dismissed eight
suits brought pro se by plaintiff after he failed to provide adequate information in response to an
order directing him to show that he was competent to proceed pro se. Noting that Fed. R. Civ. P.
17(c) says that "[t]he court shall appoint a guardian ad litem for an infant or incompetent person
not otherwise represented in an action or shall make such other order as it deems proper for the
protection of the infant or incompetent person,™ the appellate court held that the judgments
should be reversed:

We hold that when a substantial question exists regarding the competence of an
unrepresented party the court may not dismiss with prejudice for failure to comply with
an order of the court. . . . The district court has discretion to dismiss the cases without
prejudice, appoint a lawyer to represent Krain, or proceed with a competency
determination.

Id. at 1121.

(11) GENERAL DUTY TO CONSTRUE
PRO SE LITIGANT'S PAPERS LIBERALLY

In general, federal courts have a general duty "to ensure that pro se litigants do not lose
their right to a hearing on the merits of their claim due to ignorance of technical procedural
requirements.” Balisteri v. Pacifica Police Dep't, 901 F.2d 696, 699 (9th Cir. 1990). This
obligation lies behind some of the specific situations identified above, and may also call for
special efforts in other situations.
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An example is Hadsell v. Commissioner of Internal Revenue, 107 F.3d 750 (9th Cir.
1997). Plaintiff in that case was proceeding pro se, seeking redetermination of defendant's
claims that he owed additional taxes in a proceeding before the tax court. Without tendering
mileage and witness fees, he asked the court to obtain the attendance of three witness and direct
them to bring with them some documentation that he claimed would support his position. The
tax court did not do so, and the court of appeals vacated and remanded:

When Hadsell, an incarcerated party who was litigating this case pro se, requested to
proceed in forma pauperis with the subpoenas, the tax court should have read his request
liberally and determined more precisely what it was that Hadsell sought. See Maisano v.
Welcher, 940 F.2d 499, 501 n.2 (9th Cir. 1991) (recognizing that courts read pro se
papers liberally). According to the record before us, the tax papers that Hadsell
subpoenaed were his, seized in a search of his home unrelated to this tax proceeding.
Hadsell was convicted of the crime related to the search and seizure, and is currently in
the Oregon State Penitentiary. Presumably, the Newport Police Department has no
further use for his tax records. With his tax records in hand, Hadsell would not have
needed to subpoena Detective Menzies to appear at his trial and thus would not need to
tender witness fees.

... [T]he tax court could have attempted to acquire these records in at least two ways.
By relying on Federal Rule of Evidence 614(a), the court could have, on its own accord,
called Detective Menzies and ordered him to bring with him Hadsell's tax records that
were still in the possession of the Newport Police Department. . . . Alternatively, it could
have granted Hadsell a continuance with the suggestion that he seek the return of the
documents directly from the City of Newport, either through administrative channels or
an action in state court.

Id. at 753.

CONCLUSION

Undoubtedly the foregoing is incomplete in that it leaves out other situations in which
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districts are expected under current caselaw to take special measures because litigants are self
represented. Equally undoubtedly, it is unduly sketchy in describing some of the situations
identified. During the public hearing period, some of these deficiencies may be called to our
attention and corrected. For the present, this memorandum at least serves to identify a number of
the situations in which such special judicial effort is expected, or in which judges might be more
attentive to the needs of pro se litigants, and to feature a number of the arguments that the
Supreme Court or the Ninth Circuit has considered in reaching decisions about these matters.
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To: Ninth Circuit and District Courts in the Ninth Circuit
From: Ann Taylor Schwing and Ninth Circuit Advisory Board
Date: July 2001 (updated and re-shepardized as of mid-August 2004)
Re: Proposed Model Local Rule on Vexatious Litigants

While discussing 2000 Circuit Conference Resolution 1, the members of the Ninth
Circuit Advisory Board also discussed the problem of vexatious pro se litigation and the
need to provide a mechanism for the courts to address frivolous and vexatious litigation.
California has a statute providing a procedure for controlling vexatious litigation, and the
Central and Eastern Districts of California have local rules that have been used
successfully for a number of years. The California statute has survived a number of
constitutional challenges and has been construed in a number of decisions. The Advisory
Board provides the following explanatory materials and a proposed model rule so that
other courts that wish to do so may more easily adopt a local rule to govern the matter in
their own jurisdictions.

Local Rule 27A (83-27A) of the Central District of California
The Central District local rule provides as follows:

27A.1(83-27A.1) Policy. Itis the policy of the Court to discourage vexatious
litigation and to provide persons who are subjected to vexatious litigation with
security against the costs of defending against such litigation and appropriate
orders to control such litigation. It is the intent of this rule to augment the inherent
power of the Court to control vexatious litigation and nothing in this rule shall be
construed to limit the Court's inherent power in that regard.

27A.1 (83-27A.2) Orders for Security and Control. On its own motion or
on motion of a party, after opportunity to be heard, the Court may, at any time,
order a party to give security in such amount as the Court determines to be
appropriate to secure the payment of any costs, sanctions or other amounts which
may be awarded against a vexatious litigant, and may make such other orders as
are appropriate to control the conduct of a vexatious litigant. Such orders may
include, without limitation, a directive from the Clerk not to accept further filings
from the litigant without payment of normal filing fees and/or without written
authorization from a judge of the Court or a Magistrate Judge, issued upon a
showing of the evidence supporting the claim as the judge may require.

27A.3 (83-27A.3) Findings. Any order issued under Rule 27A.2 shall be
based on a finding that the litigant to whom the order is issued has abused the
Court's process and is likely to continue such abuse, unless protective measures
are taken.

27A.4 (83-27A.4) Reference to State Statute. Although nothing in this rule



shall be construed to require that such a procedure be followed, the Court may, at
its discretion, proceed by reference to the Vexatious Litigants statute of the State
of California, Cal. Code Civ. Proc. §§ 391-391.7.

Local Rule 65.1-151 of the Eastern District of California

The Eastern District vexatious litigant rule appears as subdivision (b) of Local Rule
65.1-151 governing security.

(b)  Security for Costs. On its own motion or on motion of a party, the
Court may at any time order a party to give security, bond or undertaking in such
amount as the Court may determine to be appropriate. The provisions of Title 3A,
part 2, of the California Code of Civil Procedure, relating to vexatious litigants,
are hereby adopted as a procedural rule of this Court on the basis of which the
Court may order the giving of security, bond or undertaking, although the power
of the Court shall not be limited thereby.

California Vexatious Litigant Law

The California law, title 3A, part 2, of the California Code of Civil Procedure provides
as follows:

§ 391. Definitions. As used in this title, the following terms have the
following meanings:

(a)  "Litigation" means any civil action or proceeding, commenced,
maintained or pending in any state or federal court.
(b)  "Vexatious litigant" means a person who does any of the following:

(1) In the immediately preceding seven-year period has commenced,
prosecuted, or maintained in propria persona at least five litigations other
than in a small claims court that have been (i) finally determined adversely
to the person or (i) unjustifiably permitted to remain pending at least two
years without having been brought to trial or hearing.

(2) After a litigation has been finally determined against the person,
repeatedly relitigates or attempts to relitigate, in propria persona, either (i)
the validity of the determination against the same defendant or defendants as
to whom the litigation was finally determined or (i1) the cause of action,
claim, controversy, or any of the issues of fact or law, determined or
concluded by the final determination against the same defendant or
defendants as to whom the litigation was finally determined.

(3) In any litigation while acting in propria persona, repeatedly files
unmeritorious motions, pleadings, or other papers, conducts unnecessary
discovery, or engages in other tactics that are frivolous or solely intended to
cause unnecessary delay.

(4) Has previously been declared to be a vexatious litigant by any state



or federal court of record in any action or proceeding based upon the same
or substantially similar facts, transaction, or occurrence.

(¢)  "Security" means an undertaking to assure payment, to the party for
whose benefit the undertaking is required to be furnished, of the party's reasonable
expenses, including attorney's fees and not limited to taxable costs, incurred in or
in connection with a litigation instituted, caused to be instituted, or maintained or
caused to be maintained by a vexatious litigant.

(d)  "Plaintiff" means the person who commences, institutes or maintains a
litigation or causes it to be commenced, instituted or maintained, including an
attorney at law acting in propria persona.

(¢)  "Defendant" means a person (including corporation, association,
partnership and firm or governmental entity) against whom a litigation is brought
or maintained or sought to be brought or maintained.

§ 391.1. Motion for order requiring security; grounds. In any litigation
pending in any court of this state, at any time until final judgment is entered, a
defendant may move the court, upon notice and hearing, for an order requiring the
plaintiff to furnish security. The motion must be based upon the ground, and
supported by a showing, that the plaintiff is a vexatious litigant and that there is
not areasonable probability that he will prevail in the litigation against the moving
defendant.

§ 391.2. Scope of hearing; ruling not deemed determination of issue.

At the hearing upon such motion the court shall consider such evidence,
written or oral, by witnesses or affidavit, as may be material to the ground of the
motion. No determination made by the court in determining or ruling upon the
motion shall be or be deemed to be a determination of any issue in the litigation
or of the merits thereof.

§391.3. Order to furnish security; amount. If, after hearing the evidence
upon the motion, the court determines that the plaintiff is a vexatious litigant and
that there is no reasonable probability that the plaintiff will prevail in the litigation
against the moving defendant, the court shall order the plaintiff to furnish, for the
benefit of the moving defendant, security in such amount and within such time as
the court shall fix.

§ 391.4. Dismissal for failure to furnish security. When security that has been
ordered furnished is not furnished as ordered, the litigation shall be dismissed as
to the defendant for whose benefit it was ordered furnished.

§ 391.6. Stay of proceedings. When a motion pursuant to Section 391.1
is filed prior to trial the litigation is stayed, and the moving defendant need not
plead, until 10 days after the motion shall have been denied, or if granted, until 10



days after the required security has been furnished and the moving defendant
given written notice thereof. When a motion pursuant to Section 391.1 is made
at any time thereafter, the litigation shall be stayed for such period after the denial
of the motion or the furnishing of the required security as the court shall
determine.

§ 391.7. Prefiling order prohibiting the filing of new litigation; contempt;
conditions.

(a) In addition to any other relief provided in this title, the court may, on
its own motion or the motion of any party, enter a prefiling order which prohibits
a vexatious litigant from filing any new litigation in the courts of this state in
propria persona without first obtaining leave of the presiding judge of the court
where the litigation is proposed to be filed. Disobedience of such an order by a
vexatious litigant may be punished as a contempt of court.

(b)  The presiding judge shall permit the filing of such litigation only if it
appears that the litigation has merit and has not been filed for the purposes of
harassment or delay. The presiding judge may condition the filing of the litigation
upon the furnishing of security for the benefit of the defendants as provided in
Section 391.3.

(c)  The clerk shall not file any litigation presented by a vexatious litigant
subject to a prefiling order unless the vexatious litigant first obtains an order from
the presiding judge permitting the filing. Ifthe clerk mistakenly files the litigation
without such an order, any party may file with the clerk and serve on the plaintiff
and other parties a notice stating that the plaintiffis a vexatious litigant subject to
a prefiling order as set forth in subdivision (a). The filing of such a notice shall
automatically stay the litigation. The litigation shall be automatically dismissed
unless the plaintiff within 10 days of the filing of such notice obtains an order
from the presiding judge permitting the filing of the litigation as set forth in
subdivision (b). If the presiding judge issues an order permitting the filing, the
stay of the litigation shall remain in effect, and the defendants need not plead, until
10 days after the defendants are served with a copy of any such order.

(d)  For purposes of this section, "litigaton" includes any petition,
application, or motion other than a discovery motion, in a proceeding under the
Family Code or Probate Code, for any order.

(e)  The clerk of the court shall provide the Judicial Council a copy of any
prefiling orders issued pursuant to subdivision (a). The Judicial Council shall
maintain a record of vexatious litigants subject to such prefiling orders and shall
annually disseminate a list of such persons to the clerks of the courts of this state.

Analysis of California and Federal Law on Vexatious Litigants

Section 391 of the California Code of Civil Procedure provides a procedure for



controlling vexatious litigation in the California courts.' The statute was adopted in 1963 on
recommendation of the State Bar Association following a suggestion for its enactment by a
California appellate court, Stafford v. Russell, 201 Cal.App.2d 719, 722 (1962, 2d Dist.),
cert. denied, 372 U.S. 946 (1963). It was patterned after the provisions governing motions
for security for costs in shareholder derivative actions.” Despite challenges, the statute has
been found constitutional.’

A person can fall within the definition of a vexatious litigant in several ways. Section
391(b)(1) defines a vexatious litigant as one who

[1]n the immediately preceding 7-year period has commenced, prosecuted or
maintained in propria persona at least five litigations other than in a small
claims court that have been (i) finally determined adversely to the person;
or (i1) unjustifiably permitted to remain pending at least 2 years without
having been brought to trial or hearing . . . .*

The term "litigation" is defined as "any civil action or proceeding, commenced, maintained
or pending in any state or federal court."” The definition originally read "court of this state,"

: CCP §§ 391 et seq. See generally First Western Development Corp. v. Superior Court, 212 Cal. App.3d 860,
86770 (1989, 2d Dist.) (purpose of vexatious litigant statutes is to deal with persistent and obsessive litigants who
constantly have pending numerous groundless lawsuits which abuse judicial process); In re Fillbach, 223 F.3d 1089 (9th
Cir. 2000) (litigant found vexatious in bankruptcy court cannot file in district court to avoid order); 3 Witkin, California
Procedure Actions §§ 262-63 (3d ed. 1985); 2 California Civil Procedure Before Trial §§ 36.54-36.60 (C.E.B. 3d ed.
1990); Recommendation Relating to Security for Costs 14 Cal. L. Rev. Comm'n Reports 319 (1978); Note, The
California Vexatious Litigant Statute: A Viable Judicial Tool to Deny the Clever Obstructionists Access?, 72 So. Cal.
L. Rev. 275 (1998); Note, The Vexatious Litigant, 54 Cal. L .Rev. 1769 (1966); Note, California's Vexatious Litigant
Legislation, 52 Cal. L. Rev. 204 (1964). The procedure has been adopted into some federal courts through their local
rules. E.g., E.D. Cal. Local Rule 65.1-151(b); C.D. Cal. Local Rule 83-27A; see 4 C. Wright & A. Miller, Federal
Practice and Procedure § 1025 (2d ed. 1987); 10 C. Wright, A. Miller & M. Kane, Federal Practice and Procedure §
2671 (2d ed. 1983).

2 Taliaferro v. Hoogs, 236 Cal.App.2d 521, 525-26 (1965, 1st Dist.), citing Stafford v. Russell, 201 Cal.App.2d
719, 722 (1962, 2d Dist.), cert. denied, 372 US 946 (1963).

3 Wolfgram v. Wells Fargo Bank, 53 Cal.App.4th 43, 48 (1997, 3d Dist.), cert. denied, 522 U.S. 937 (1997)
(upholding statute against challenges based on constitutional right to petition government, prohibition on prior restraint);
In re Whitaker, 6 Cal.App.4th 54, 56 (1992, 1st Dist.); First Western Development Corp. v. Superior Court, 212
Cal.App.3d 860, 867-70 (1989, 2d Dist.), and Muller v. Tanner, 2 Cal.App.3d 445, 450-54 (1969, 1st Dist.), following
Taliaferro v. Hoogs, 236 Cal.App.2d 521 (1965, 1st Dist.).

4 CCP § 391(b)(1). This definition is not arbitrary and unreasonable. Muller v. Tanner, 2 Cal.App.3d 445, 453
(1969, 1st Dist.).

3 CCP § 391(a) (prior to the 1994 amendment, the section referred to "any state or federal court of record").
Small claims courts are not courts of record. Banks v. State of California, 14 Cal. App.4th 1147, 1149 (1993, 4th Dist.).




which was interpreted to exclude the federal courts located in California,® resulting in
amendment of the definition. The broad definition of "litigation" also encompasses writ
petitions and appeals.” The 7-year period is measured from the date of the filing of the
motion under section 391, not the filing of the litigation, and includes actions commenced,
prosecuted, or maintained during that period.®

Section 391(b)(2) alternatively defines a vexatious litigant as one who,

[a]fter a litigation has been finally determined against the person, repeatedly
relitigates or attempts to relitigate, in propria persona, either (i) the validity
of the determination against the same defendant or defendants’ as to whom
the litigation was finally determined or (ii) the cause of action, claim,
controversy, or any of the issues of fact or law, determined or concluded by
the final determination'® against the same defendant or defendants as to
whom the litigation was finally determined."’

A person is also a vexatious litigant if, in any litigation while acting in propria persona, the
person "repeatedly files unmeritorious motions, pleadings, or other papers, conducts
unnecessary discovery, or engages in other tactics that are frivolous or solely intended to
cause unnecessary delay." CCP § 391(b)(3). Finally, a person who "[h]as previously been
declared to be a vexatious litigant by any state or federal court of record in any action or
proceeding based upon the same or substantially similar facts, transaction, or occurrence" is

6 Roston v. Edwards, 127 Cal.App.3d 842, 848 (1982, 4th Dist.) (had statute spoken of "court in this state,"
federal court litigation would have been included).

7 McColm v. Westwood Park Ass'n, 62 Cal.App.4th 1211, 1215-16 (1998 1st Dist.).

g Stolz v. Bank of America, 15 Cal.App.4th 217, 224-25 (1993, 3d Dist.).

? The term "defendant" is defined to mean "a person (including corporation, association, partnership and firm

or governmental entity) against whom a litigation is brought or maintained or sought to be brought or maintained." CCP
§ 391(e). Although the code uses the terms "plaintiff" and "defendant," the provisions have equal applicability to cross-
complainants and cross-defendants. Taliaferro v. Hoogs, 237 Cal.App.2d 73 (1965, st Dist.).

10 The term "final determination" means a determination as to which all avenues of direct review have been

exhausted. Childs v. Paine Webber Inc., 29 Cal.App.4th 982, 993 (1994, 5th Dist.).

I CCP § 391(b)(2); Tokerud v. Capitolbank Sacramento, 38 Cal. App.4th 775 (1995, 3d Dist.), cert. denied, 518
U.S. 1007 (1996) (action that was filed then voluntarily dismissed by allegedly vexatious litigant is prima facie
determined adversely to that litigant despite ability to refile it; litigant may rebut with contrary proof). This definition
is not superfluous on the theory that relitigation is precluded by the doctrine of res judicata. Muller v. Tanner, 2
Cal.App.3d 445, 453 (1969, 1st Dist.). See also First Western Development Corp. v Superior Court, 212 Cal.App.3d
860, 867-70 (1989, 2d Dist.) (plaintiff was a vexatious litigant under section 391(b)(2) based on repeated attempts to
relitigate issues already finally determined and was properly required to post a bond).




a vexatious litigant.'? There is no requirement that the court of record declaring the person
to be a vexatious litigant be in California.

A person is not a vexatious litigant unless one of these statutory definitions is
satisfied, even if the person is a frequent litigant."”” The definitions refer to prior actions
brought in propria persona; the fact that the plaintiff has found an attorney to appear in the
action in which the vexatious litigant motion is made is not a basis on which to avoid the
statute.'"* Unlike the California statute, the Central District's Local Rule applies to all
frivolous and vexatious litigation, whether the plaintiff is represented by counsel or not.
Given the availability of remedies against attorneys under Rule 11 and 28 U.S.C. §1927 and
the usually-applicable professional and financial restraints that temper frivolous impulses of
attorneys, application of the vexatious litigation rules to all actions filed by attorneys may
not be necessary as a practical matter, although there is a symmetry in having the rule apply
to all plaintiffs. The vexatious litigant order itself operates only on the plaintiff, not the
attorney for the plaintiff."

Pursuant to section 391.1, a defendant may move the court in any litigation pending
in any California court at any time prior to the entry of final judgment for an order requiring
the plaintiff to furnish security "based upon the ground, and supported by a showing, that the
plaintiff is a vexatious litigant and that there is not a reasonable probability that he will
prevail in the litigation against the moving defendant." CCP § 391.1. Judicial notice is an
appropriate and economical means of establishing the relevant facts concerning the other
litigation filed by the plaintiff.'® Notice of the motion and an opportunity to be heard are
essential to the effectiveness of an order restricting a vexatious litigant's right to file actions;
the trial court should require an adequate record for its decision and make adequate

12 CCP § 391(b)(4); Devereaux v. Latham & Watkins, 32 Cal.App.4th 1571, 1581 (1995, 2d Dist.) (construing
term "substantially similar" to require proceedings to arise from substantially similar facts, with no requirement that
parties be same).

13 Roston v. Edwards, 127 Cal.App.3d 842, 847 (1982, 4th Dist.).

14 Muller v. Tanner, 2 Cal.App.3d 438, 444 (1969, 1st Dist.), followed in In re Shieh, 17 Cal. App.4th 1154, 1166
(1993, 2d Dist.), cert. denied, 511 U.S. 1052 (1994), and in Camerado Insurance Agency, Inc. v. Superior Court, 12
Cal.App.4th 838, 842 (1993, 3d Dist.) (statute applies "to persons currently represented by counsel whose conduct was
vexatious when they represented themselves in the past"). The statute does not unconstitutionally discriminate against
persons who litigate in propria persona or who are too poor to afford attorneys. Taliaferro v. Hoogs, 236 Cal.App.2d
521, 527 (1965, 1st Dist.).

13 Weissman v. Quail Lodge, Inc., 179 F.3d 1194, 1197 (9th Cir. 1999) (research failed to reveal any court in the
Ninth Circuit to have imposed a vexatious litigant order on an attorney acting as such).

16 Stolz v. Bank of America, 15 Cal.App.4th 217, 221-22 & n.5 (1993, 3d Dist.); In re Luckett, 232 Cal.App.3d
107 (1991, 4th Dist.).




substantive findings.'” If the court is satisfied with the showing after hearing the evidence on
the motion,' the court must order the plaintiff to furnish security for the benefit of the
moving party in an amount set by the court."” The trial court need not make findings on the
issues presented by the motion.*® If the motion is filed prior to trial, the litigation is stayed
and the moving defendant need not plead until 10 days after the motion is denied or, if the
motion is granted, 10 days after the security is furnished and the defendant is given written
notice thereof. CCP § 391.6. If the motion is filed at any other time, the litigation is stayed
for such period after denial of the motion or the furnishing of the security as the court
determines. CCP § 391.6.

The "security" that may be required is defined as

an undertaking to assure payment, to the party for whose benefit the
undertaking is required to be furnished, of the party's reasonable expenses,
including attorney fees and not limited to taxable costs, incurred in or in
connection with a litigation instituted, caused to be instituted, or maintained
or caused to be maintained by a vexatious litigant.

CCP § 391(c). This definition is not unconstitutionally vague.?' The court cannot simply pull
the amount of security from the air, but must base it on an evaluation of the character of the
litigation and the time and expense that will be required to resolve it.** The plaintiff's ability
to post the security is not a consideration in setting the amount.”

17 De Long v. Hennessey, 912 F.2d 1144, 1147 (9th Cir. 1990), cert. denied, 498 U.S. 1001 (1990) (requiring
adequate notice to the alleged vexatious litigant, trial court identification of specific cases that form the basis for
vexatious litigant status, trial court findings as to frivolous or harassing nature of cases, and narrow orders tailored to
remedy litigant's specific abuses).

18 The plaintiff is not entitled to a jury trial on the issues leading to the determination of vexatiousness. Muller

v. Tanner, 2 Cal.App.3d 445, 450-51 (1969, 1st Dist.).
19 CCP § 391.3. Atthe hearing, the court shall consider "such evidence, written and oral, by witnesses or affidavit,
as may be material to the ground of the motion." CCP § 391.2. Evidence of litigation in small claims court and of
litigation outside the statutory 7-year period is inappropriate for consideration by the trial court. Roston v. Edwards, 127
Cal.App.3d 842, 847 n.2 (1982, 4th Dist.). The court's determination of the motion is not a determination of any issue
in the litigation or of the merits of the litigation. CCP § 391.2.

20 Mullerv. Tanner, 2 Cal.App.3d 445,463 (1969, 1st Dist.). Rule 232 requiring a statement of decision in certain
circumstances is inapplicable in this instance because it applies to "the trial of a question of fact." Cal Rules of Court
232(a). The trial court may elect to adopt an order which sets forth the court's conclusions and reasoning if it finds such
an order appropriate.

2 Muller v. Tanner, 2 Cal.App.3d 445, 452-53 (1969, 1st Dist.).

2 Devereaux v. Latham & Watkins, 32 Cal.App.4th 1571, 1588 (1995, 2d Dist.) (vexatious litigant's means do
not bear on amount of security); Muller v. Tanner, 2 Cal.App.3d 445, 465 (1969, 1st Dist).

z McColm v. Westwood Park Ass'n, 62 Cal.App.4th 1211, 1219 (1998 1st Dist.).




If the court orders that the plaintiff furnish security, and security is not furnished in
accordance with that order, then "the litigation shall be dismissed as to the defendant for
whose benefit it was ordered furnished." CCP § 391.4. An appeal may be taken from that
judgment or order of dismissal, but the order requiring the plaintiff to furnish security is not
directly appealable.” If the plaintiff does furnish the security and ultimately does not prevail,
the security is not automatically forfeited to the moving defendant. Instead, the court
determines the time, effort and expense in defending the action at that time.”

A plaintiff who has been required to furnish security in one action cannot avoid the
force of the order by filing a new complaint, even if the plaintiff finds an attorney and does
not appear in propria persona in the new action.”® Any alternative would encourage
vexatious litigation. The court considering the new action can properly dismiss it outright and
order that no further proceedings be had on it.*” Similarly, a plaintiff who has been required
to furnish security cannot escape the requirement by forming a corporation to sue as alter ego
on the same causes of action.”® When a litigant continues to file actions following the initial
finding of vexatious litigant status, collateral estoppel may be applied based on earlier
determinations, so long as the requirements are satisfied as to litigation within the periods
specified by the statute.”

Additional protection against vexatious litigants was provided by the 1990 addition
of section 391.7 that permits the court to enter a prefiling order prohibiting a vexatious
litigant from filing any new litigation in propria persona without prior leave of the presiding
judge.’® Leave shall be granted if the litigation appears to have merit and is not intended for
purposes of harassment or delay; leave may be conditioned on the furnishing of security for
the benefit of defendants. CCP § 391.7(b). Violation of the prefiling order is punishable by

# Childs v. PaineWebber Inc., 29 Cal.App.4th 982, 985 n.1, 988 n.2 (1994, 5th Dist.).

» Muller v. Tanner, 2 Cal.App.3d 445, 466 (1969, 1st Dist.).

2 Muller v. Tanner, 2 Cal.App.3d 438, 444 (1969, 1st Dist.).

7 1d.

8 Say & Say v. Castellano, 22 Cal.App.4th 88, 94 (1994, 2d Dist.); Say & Say, Inc. v. Ebershoff, 20 Cal. App.4th
1759, 1769-70 (1993, 2d Dist.), cert. denied, 510 U.S. 1116 (1994).

» Stolz v. Bank of America, 15 Cal.App.4th 217, 221-22 & n.5 (1993, 3d Dist.).

30 CCP §391.7; Devereaux v. Latham & Watkins, 32 Cal. App.4th 1571, 1586-87 (1995, 2d Dist.) (pre-filing order

permitting action to be filed does not bar litigant from moving for security on ground of vexatious litigation); In re Shieh,
17 Cal.App.4th 1154, 1167 (1993, 2d Dist.), cert. denied, 511 U.S. 1052 (1994) (barring actions whether in propria
persona or by attorney without prefiling court approval); Andrisani v. Hoodack, 9 Cal.App.4th 279 (1992, 2d Dist.);
In re Whitaker, 6 Cal.App.4th 54,57 (1992, 1st Dist.); Inre Luckett, 232 Cal.App.3d 107 (1991, 4th Dist.); see DeNardo

v. Murphy, 781 F.2d 1345, 1348 (9th Cir. 1986), cert. denied, 476 US 1111 (1986) (affirming injunction barring future
suit on particular subject without leave of court).




contempt, and the clerk is prohibited from filing litigation presented by a vexatious litigant
absent leave granted by the presiding judge.”’ A procedure is prescribed for litigation
inadvertently permitted to be filed and for the Judicial Council to maintain and disseminate
a list of vexatious litigants. CCP § 391.7(c), (d). Prefiling orders serve a valuable purpose
in the small number of cases in which they are appropriate. Absent a prefiling order, the
process of the courts is available to private litigants with no restriction other than the
recognition that unpleasant things can happen after abuse of that process. Litigants who are
properly restrained by prefiling orders are not inhibited by the risk of post-abuse penalties.
They may refuse to see their actions as abuse, rejecting doctrines of res judicata and
collateral estoppel and other defenses which may bar their actions; they may be unable to
restrain their actions; they may be judgment proof. Whatever the reason, by the time the
need for the prefiling order is apparent, these litigants have already burdened their chosen
defendants with numerous lawsuits and years of harassment. At that point, the courts and
society as a whole can better bear the continuing burden imposed by vexatious litigants
without requiring their defendants to make further motions. As of 1997, the California courts
had issued 344 prefiling orders: 30 in the appellate courts, 261 in superior courts, 53 in
municipal courts.*?

There is no federal parallel to the California statute, but there are specialized statutes
and rules imposing similar restrictions in limited circumstances and the federal courts have
recognized an inherent power of the federal courts to control vexatious litigation. The United
States Supreme Court restricts the right of litigants to file future in forma pauperis petitions
under Supreme Court Rule 39 when a number of frivolous or vexatious actions and
proceedings have been filed by a particular litigant.* Various Circuits including the Ninth
Circuit have upheld pre-filing screening restrictions imposed on litigious plaintiffs.**

A federal statute worthy of note is the Prison Litigation Reform Act, 28 U.S.C. §
1915(g), prohibiting successive actions in forma pauperis absent immediate danger of serious
physical injury by prisoners who have brought three earlier actions while incarcerated that

3 CCP § 391.7(c); Wolfgram v. Wells Fargo Bank, 53 Cal.App.4th 43, 44, 59-61 (1997, 3d Dist.), cert. denied,
522 U.S. 937 (1997) (Judicial Council regularly publishes list of vexatious litigants to assist court clerks; prefiling
requirement is not unlawful prior restraint or due process violation).

32 Note, The California Vexatious Litigant Statute: A Viable Judicial Tool to Deny the Clever Obstructionists
Access?, 72 So. Cal. L. Rev. 275, 289 n.86, 290 (1998) (at 309 n.190: only four litigants have ever been removed from
the list).

33 E.g., Shieh v. Kakita, 517 U.S. 343 (1996) (order directing clerk not to accept further petitions for certiorari
in noncriminal matters without payment of docketing fee and compliance with petition requirements based on his filing
of ten patently frivolous petitions in less than three years); see Annot., When Will Supreme Court Restrict Litigant's
Right to File Future in Forma Pauperis Proceedings in Supreme Court, 130 L.Ed.2d 1155 (1999) (collecting many
examples).

34 E,g., Weissman v. Quail Lodge, Inc., 179 F.3d 1194 (9th Cir. 1999); Martin-Trigona v. Shaw, 986 F.2d 1384,
1387 (11th Cir. 1993) (collecting cases on point).




were dismissed as frivolous, malicious or failing to state a claim for relief. This statute has
been held constitutional in the Ninth Circuit’ and in other Circuits.’® These decisions clearly
support a finding of constitutionality for the proposed model rule on the same reasoning:
judicial resources are scarce and restrictions on multiple lawsuits by individuals who have
brought numerous frivolous lawsuits in the past are rationally related to preservation of the
rights of all individuals to have their day in court for hearing of legitimate disputes.

The decisions upholding the constitutionality of the Prison Litigation Reform Act also
provide guidance on the implementation of the model rule should it be adopted, namely, may
frivolous lawsuits filed before the effective date of the rule be counted in determining
whether a litigant is vexatious. A number of litigants argued that the three strikes under the
Prison Litigation Reform Act could not include frivolous lawsuits filed before the effective
date of the Act, asserting various arguments against retroactive legislation and ex post facto
laws. The Ninth Circuit’” and a number of other courts to consider these arguments have
held that lawsuits dismissed before the effective date of the Act could properly be counted.™
Another issue is whether the Act could be applied to litigation pending as of the Act's

3 Rodriguez v. Cook, 169 F.3d 1176, 1178-82 (9th Cir. 1999) (appeal from District of Oregon) (seven Circuits
have held that requiring prisoners to pay a filing fee does not deny them effective access to the courts; Supreme Court
has prospectively denied in forma pauperis status as to prisoners who filed numerous frivolous petitions

36 White v. Colorado, 157 F.3d 1226, 1232-35 (10th Cir.), cert. denied, 526 U.S. 1008 (1999); Murray v. Dosal,
150 F.3d 814, 817-19 (8th Cir. 1998), cert. denied, 526 U.S. 1070 (1999); Wilson v. Yaklich, 148 F.3d 596, 602-06 (6th
Cir. 1998), cert. denied, 525 U.S. 1139 (1999); Christiansen v. Clarke, 147 F.3d 655, 658 (8th Cir.), cert. denied, 119
S. Ct. 554, 142 L.Ed.2d 461 (1998); Rivera v. Allin, 144 F.3d 719, 725-31 (11th Cir. 1998), cert. dism'd, 524 U.S. 978
(1998); Tucker v. Branker, 142 F.3d 1294, 1297-301 (D.C. Cir. 1998); Nicholas v. Tucker, 114 F.3d 17, 19-21 (2d Cir.
1997), cert. denied, 523 U.S. 1126 (1998); Carson v. Johnson, 112 F.3d 818, 820-22 (5th Cir. 1997); Witzke v. Hiller,
972 F.Supp. 426 (E.D. Mich. 1997). But see Ayers v. Norris, 43 F. Supp.2d 1039, 1044-51 (D. Ark. 1999) (Prison
Litigation Reform Act found unconstitutional as not narrowly tailored to meet problem to be solved); Lyon v. Vande
Krol, 940 F.Supp. 1433 (S.D. lowa 1996), vacated & appeal dism'd, 127 F.3d 763 (8th Cir. 1997) (district court held
unconstitutional as violation of equal protection a provision in Prison Litigation Reform Act, 28 U.S.C. § 1915(g),
prohibiting successive actions in forma pauperis absent immediate danger of serious physical injury by prisoners who
have brought three earlier actions while incarcerated that were dismissed as frivolous, malicious or failing to state a claim
for relief; Eighth Circuit vacated the decision for lack of standing). See generally Annot., Validity and Construction of
"Three Strikes" Rule Under 18 U.S.C.A. § 1916(g) Barring Prisoners from In Pauperis Filing of Civil Suit After Three
Dismissals for Frivolity, 168 A.L.R. 433 (2001).

37 Tierney v. Kupers, 128 F.3d 1310, 1311-12 (9th Cir. 1997), followed in Rodriguez v. Cook, 169 F.3d 1176,
1181 (9th Cir. 1999).

38 E.g., In re Ibrahim v. District of Columbia, 208 F.3d 1032, 1036 (D.C. Cir. 2000) (collecting many cases on
point); Welch v. Galie, 207 F.3d 130, 132 (2d Cir. 2000); Altizer v. Deeds, 191 F.3d 540, 544-45 (4th Cir. 1999); Wilson
v. Yaklich, 148 F.3d 596, 602-04 (6th Cir. 1998), cert. denied, 525 U.S. 1139 (1999); Rivera v. Allin, 144 F.3d 719 (11th
Cir. 1998), cert. dism'd, 524 U.S. 978 (1998); Green v. Nottingham, 90 F.3d 415, 419-20 (10th Cir. 1996).




effective date; the Ninth Circuit® and other courts have held that it could not,*’ based on the
language of the Act that a prisoner within its terms may not "bring" an action. Had the Act
used the terms "bring or maintain," the courts' analysis would not have required the result
they reached.

The Prison Litigation Reform Act applies only to litigation commenced by prisoners
in forma pauperis. Given the existence of the Prison Litigation Reform Act, cases that fall
within its scope are specifically excepted from the proposed model rule. The proposed model
rule encompasses a much broader scope because it applies to lawsuits by all litigants or by
all individuals proceeding in pro se, and it applies to lawsuits filed by those who can and are
willing to pay the filing fee, not just to those who seek leave to proceed in forma pauperis.

There are be certain limited categories of litigation that should not be subject to the
vexatious litigation rule. One exception may be a petition for habeas corpus.* Another may
be petitions and other filings in criminal cases.** A third may be a petition for writ of
mandamus specifically and only to compel the district court to act as required by law.*’ Other
very limited exceptions may exist if denial of a judicial forum would impair a fundamental

9 Canall v. Lightner, 143 F.3d 1210, 1212-13 (9th Cir. 1998).
40 E.g., Altizer v. Deeds, 191 F.3d 540, 544-47 (4th Cir. 1999); Gibbs v. Ryan, 160 F.3d 160, 162-64 (3d Cir.

1998); Chandler v. District of Columbia Dep't of Corrections, 145 F.3d 1355, 1358 (D.C. Cir. 1998); Garcia v. Silbert,
141 F.3d 1415, 1416-17 (10th Cir. 1998) (Act provides that prisoners who have previously filed three frivolous lawsuits
may not "bring" a civil action in forma pauperis; statutory use of the term "bring" precludes a finding that the Act applies
to actions already pending at the time of its enactment or effective date); Church v. Attorney General, 125 F.3d 210, 212-
14 (4th Cir. 1997) (collecting cases on point). Some courts held that the three-strikes provision in the Act could be
applied to pending actions. Mitchell v. Farcass, 112 F.3d 1483, 1486-87 (11th Cir. 1997); McFadden v. Parpan, 16 F.
Supp. 2d 246, 247 (E.D.N.Y. 1998).

4 28 U.S.C. §§2254,2255. Compare Carson v. Johnson, 112 F.3d 818, 820 (5th Cir. 1997) (habeas petition need
not comply with Prison Litigation Reform Act); Santana v. United States, 98 F.3d 752, 754-56 (3d Cir. 1996) (same;
habeas cases are hybrids, independent civil dispositions of completed criminal proceedings, and are not governed by the
Act); In re Bittaker, 55 Cal.App.4th 1004 (1997, 1st Dist.) (habeas corpus filings are unaffected by vexatious litigant
finding), with Van Doren v. Mazurkiewicz, 935 F. Supp. 604, 605 (E.D. Pa. 1996) (Act does apply to habeas petition);
Wolfgram v. Wells Fargo Bank, 53 Cal. App.4th 43,57, 60-61 (1997, 3d Dist.), cert. denied, 522 U.S. 937 (1997) (dictum
that bar of vexatious litigant statute can apply to habeas corpus). The problem of repetitive habeas petitions was
addressed in the Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214, enacted
two days before the Prison Litigation Reform Act, so there is little need to address vexatious habeas litigation in any
event.

« Rodriguez v. Cook, 169 F.3d 1176, 1180 (9th Cir. 1999) (Constitution requires waiver of filing fees in criminal
cases), citing Mayer v. Chicago, 404 U.S. 189, 195-96 (1971), and Griffin v. Illinois, 351 U.S. 12, 18-19 (1956).

43 In re Smith, 114 F.3d 1247, 1250 (D.C. Cir. 1997) (petitions for mandamus or prohibition predicated on
underlying civil claims are governed by the Act; petitions for habeas corpus are not); Madden v. Myers, 102 F.3d 74,
76-79 (3d Cir. 1996) (litigant may not mask an action subject to the Act by improperly styling it as mandamus). This
decision is limited to writs of mandamus to compel the district court to act as required by law; the exception does not
extend to other mandamus petitions.




human interest. To date, such fundamental interests have been recognized only with respect
to the termination of parental rights or the ability to obtain a divorce.** The right of access
to the courts, fundamental though it may be, is not absolute.*” The model rule does not
impose an absolute or permanent bar to access to the federal courts. It is not triggered until
after the individual has already abused the right on a number of occasions, and it is not
absolute even when triggered because the individual may post the security or the proposed
complaint may survive pre-filing review. To avoid any question, the model rule excepts
habeas and criminal proceedings and mandamus petitions seeking to compel district court
action and includes a requirement that the court consider, on request, whether the litigation
concerns fundamental rights to such a degree that the pre-filing security should not be
required in a particular case.

Model Local Rule on Vexatious Litigation

(a)  Definitions. Asused in this Local Rule, the following terms have the
following meanings:

(1) "Litigation" means any civil action or proceeding, including cross-claims
and counterclaims, commenced, maintained or pending in any state or federal
court excepting only (i) actions under 28 U.S.C. §2241 et seq., (ii) petitions for
mandamus or prohibition seeking solely to compel or prohibit specific acts or
omissions by a district judge or magistrate judge, (iii) prisoner's actions governed
by the Prison Litigation Reform Act, 28 U.S.C. §1915(g), and (iv) actions that
must be heard because denial of a judicial forum would impair a fundamental
human interest.

(2) "Vexatious litigant" means a person who does any of the following:

(1) In the immediately preceding seven-year period has commenced,
prosecuted, or maintained in propria persona at least five litigations other
than in a small claims court that have been (i) finally determined adversely
to the person or (i1) have been unjustifiably permitted to remain pending at
least two years without having been brought to trial or evidentiary hearing.

(i1) After a litigation has been finally determined against the person,
relitigates or attempts to relitigate, in propria persona, either (A) the validity
of the determination against the same defendant or defendants as to whom
the litigation was finally determined or (B) the cause of action, claim,
controversy, or any of the issues of fact or law, determined or concluded by
the final determination against the same defendant or defendants as to whom
the litigation was finally determined.

(i11) In any litigation while acting in propria persona, repeatedly files
plainly unmeritorious motions, pleadings, or other papers, conducts wholly
unnecessary discovery, or engages in other tactics that are legally frivolous

“ M.LB.v.S.L.J.,, 519 U.S. 102, 113 (1996); Boddie v. Connecticut, 401 U.S. 371, 382-83 (1971).

4 United States v. Kras, 409 U.S. 434, 450 (1972).




or vexatious or are solely intended to cause unnecessary delay.

(iv) Has previously been declared to be a vexatious litigant by any state
or federal court of record in any action or proceeding based upon the same
or substantially similar facts, transaction, or occurrence.

(3) "Security" means an undertaking to assure payment, to the party for whose
benefit the undertaking is required to be furnished, of the party's reasonable
expenses, including attorney's fees and not limited to taxable costs, incurred in or
in connection with a litigation instituted, caused to be instituted, or maintained or
caused to be maintained by a vexatious litigant.

(4) "Plaintiff" means the person who commences, institutes or maintains a
litigation or causes it to be commenced, instituted or maintained, including an
attorney at law acting in propria persona. The term includes a counter-claimant
or cross-claimant.

(5) "Defendant" means a person (including corporation, association,
partnership and firm or governmental entity) against whom a litigation is brought
or maintained or sought to be brought or maintained.

(b)  Motion for order requiring security; grounds. In any litigation
pending in this Court, at any time until final judgment is entered, a defendant may
move the Court, upon notice and hearing, for an order requiring the plaintiff to
furnish security. The motion must be based upon the ground, and supported by
a showing, that the plaintiffis a vexatious litigant and that there is not a reasonable
probability that the plaintiff will prevail in the litigation against the moving
defendant.

(¢)  Scope of hearing; ruling not deemed determination of issue.
At the hearing upon such motion the Court shall consider such evidence,
written or oral, by witnesses or affidavit, as may be material to the ground of the
motion. The Court may take judicial notice of prior litigation by the plaintiff. See
F.R.E. 201. No determination by the Court in ruling on the motion shall be or be
deemed to be a determination of any issue in the litigation or of the merits thereof.

(d) Order to furnish security; amount. If, after hearing, the Court
determines that the plaintiff is a vexatious litigant and that there is no reasonable
probability that the plaintiff will prevail in the litigation against the moving
defendant, the Court shall order the plaintiff to furnish, for the benefit of the
moving defendant, security in such amount and within such time as the Court shall
fix.

(e)  Dismissal for failure to furnish security. If security that has been
ordered furnished is not furnished as ordered, the litigation shall be dismissed as
to the defendant for whose benefit it was ordered furnished.



® Stay of proceedings. When a motion under this Local Rule is
filed before trial, the litigation is stayed, and the moving defendant need not plead,
until 10 days after the motion is denied, or, if granted, until 10 days after the
required security is furnished and the moving defendant is given written notice
thereof. When a motion is made at any time thereafter, the litigation shall be
stayed as the court shall determine.

(g) Prefiling order prohibiting the filing of new litigation; contempt;
conditions. (1) In addition to any other relief provided in this Local Rule, the
Court may, on its own motion or the motion of any party, enter a prefiling order
that prohibits a vexatious litigant from filing any new litigation in this Court
without first obtaining leave of the Chief Judge. Disobedience of such an order
by a vexatious litigant may be punished as a contempt of court.

(2)  The Chief Judge shall permit such new litigation to be filed only if the
litigation has merit and has not been filed for the purposes of harassment or delay.
The Chief Judge may condition the filing of the litigation upon the furnishing of
security for the benefit of the defendants.

(3)  The clerk shall not file any litigation presented by a vexatious litigant
subject to a prefiling order unless the vexatious litigant first obtains an order from
the Chief Judge permitting the filing. If the clerk mistakenly files the litigation
without such an order, any party may file and serve a notice that the plaintiffis a
vexatious litigant subject to a prefiling order. The filing of that notice shall
automatically stay the litigation. The litigation shall be automatically dismissed
unless the plaintiff obtains an order from the Chief Judge permitting the filing of
the litigation within 10 days of the service of the notice. If the presiding judge
issues an order permitting the filing, the stay of the litigation shall remain in effect
until 10 days after the defendants are served with a copy of that order.

(4)  The clerk shall maintain a record of all prefiling orders indexed by the
names of all plaintiffs subject to a prefiling order and shall provide information
as to the identity of the plaintiffs on request.

(5)  Once entered, a prefiling order shall remain in effect until rescinded by
further order of the Court. Plaintiffs subject to a prefiling order may move the
Chief Judge to rescind the order no more frequently than once every three years.






To: Task Force Members
From: Ann Taylor Schwing
Date: August 2003; updated and re-shepardized as of mid-August 2004

Re: Early Termination of Non-Meritorious Cases

To compliment efforts to ensure that litigants with potentially meritorious claims who
want counsel can have appointment of counsel to represent or assist them, the district courts
should dismiss complaints filed by self-represented litigants (or all litigants) whose complaints
cannot survive minimal scrutiny when dismissal is authorized. Except in the most egregious
circumstances, the initial dismissal must be with leave to amend and with sufficient explanation
of the basis for the court's action and reasons for the dismissal to enable the litigant to understand
and, if possible, file an amended complaint that can proceed.' If attempts at amendment fail, as is
often the case, the complaint can then be dismissed without leave to amend. The number of
attempts a litigant may enjoy depends on the nature and quality of the initial and amended
complaints and whether the amendments tend to improve the complaint's compliance with
requirements imposed by law. A litigant who has corrected half of the defects in a first
amendment, for example, may be able to correct the remainder in a second or third effort, so
leave to amend is normally appropriate. A litigant who has added as many new defects as have
been eliminated may not warrant the same opportunity.

The timing of the dismissal depends on several factors. The court is empowered to
dismiss fatally defective complaints filed by litigants proceeding in forma pauperis and
complaints filed by prisoners sua sponte, even before service of the complaint on the defendants.
As to other litigants, the court may raise fatal flaws and certain defects requiring amendment of
the complaint sua sponte at the initial status conference, by minute order or order to show cause
why the complaint should not be dismissed, or at other appropriate occasion early in the case.
The nature of the court's power in these cases varies modestly depending on the basis for
dismissal. Although the court may act with notice to the plaintiff even before the defendants have
been served in these cases, the plaintiff who is not proceeding in forma pauperis may effect
service before the court acts to raise the defects and potential dismissal.

The following materials address the rules affecting prisoners” first, then the in forma
pauperis statute, and then the court's power to raise the defect sua sponte in cases filed originally

! To avoid unnecessary appeals and remands, the court should make every reasonable effort to explain its

actions and reasoning, the relevant authorities, and nature of the required amendments, for the benefit of the litigants
as well as any reviewing courts. E.g., Rand v. Rowland, 154 F.3d 952, 957-61 (9th Cir. 1998) (en banc), cert.
denied, 527 U.S. 1035 (1999) (if opposing party does not do so, court must explain requirements of Rule 56 to pro
per prisoner when summary judgment motion must be made or opposed).

The term "prisoner” is used in the sense intended in the various statutes discussed in this memorandum,
typically in the sense commonly understood by most people. There may be points of controversy at the margins as to
whether a particular individual is a prisoner or not. E.g., Agyeman v. Immigration & Naturalization Service, 296




in federal court and in removed cases. A local rule might be proposed that would give notice of
the court's handling of defects that may or must be raised sua sponte. Although adoption of such
a rule is not a prerequisite to sua sponte dismissals, a rule may be valuable to explain the court's
action to litigants and the appellate court and to obviate appeals or arguments on appeal in some
cases. Finally, there is a chart depicting the differing circumstances for each of the kinds of sua
sponte dismissals.

L. Dismissal of Prisoner In Forma Pauperis Cases After the Third Dismissal

Until a litigant's filings rise to the vexatious level,’ there is no restriction on the number
of in forma pauperis cases a nonprisoner may bring, but prisoners who have brought three or
more actions in a court of the United States that were dismissed as frivolous, malicious or failing
to state a cause of action are barred from bringing additional actions in forma pauperis unless the
prisoners are in imminent danger of serious physical injury. 28 U.S.C. § 1915(g). Section
1915(g) provides:

In no event shall a prisoner bring a civil action or appeal a judgment in a
civil action or proceeding under this section if the prisoner has on 3 or more prior
occasions, while incarcerated or detained in any facility, brought an action or
appeal in a court of the United States that was dismissed on the grounds that it is
frivolous, malicious, or fails to state a claim upon which relief may be granted,
unless the prisoner is under imminent danger of serious physical injury.

The Ninth Circuit has upheld the constitutionality of the differing treatment of prisoners, Tierney
v. Kupers, 128 F.3d 1310, 1311-12 (9th Cir. 1997), followed in Rodriguez v. Cook, 169 F.3d
1176, 1178-82 (9th Cir. 1999), as have numerous other courts. E.g., Lewis v. Sullivan, 279 F.3d
526, 528-31 (7th Cir. 2002); Annot., Validity and Construction of "Three Strikes" Rule Under 28
U.S.C. § 1915(g) Barring Prisoners from in Pauperis Filing of Civil Suit After Three Dismissals
for Frivolity, 168 A.L.R.Fed. 433 (2001).

Section 1915(g) alone does not bar prisoners from bringing dozens or even hundreds of
frivolous actions. The section bars actions brought in forma pauperis when at least three
frivolous actions have previously been dismissed. 28 U.S.C. § 1915(g); Rodriguez v. Cook, 169
F.3d 1176, 1178-82 (9th Cir. 1999). One or more of the three dismissals can predate the
enactment of section 1915(g). Tierney v. Kupers, 128 F.3d 1310, 1311-12 (9th Cir. 1997).
Section 1915(g) does not apply to bar in forma pauperis habeas corpus proceedings. Naddi v.

F.3d 871, 886-87 (9th Cir. 2002) (alien detainee who faces no criminal charges and proceeds in forma pauperis is
not subject to the Prison Litigation Reform Act).

} After filing a number of actions, a litigant deemed to be vexatious may be barred from filing additional
actions absent pre-filing review by the court, the posting of a bond or the imposition of another protection against
abusive and vexatious litigation. E.g., Weissman v. Quail Lodge, Inc., 179 F.3d 1194 (9th Cir. 1999); Martin-
Trigona v. Shaw, 986 F.2d 1384, 1387 (11th Cir. 1993) (collecting cases on point); De Long v. Hennessey, 912 F.2d
1144, 1147 (9th Cir.), cert. denied, 498 U.S. 1001 (1990); DeNardo v. Murphy, 781 F.2d 1345, 1348 (9th Cir.), cert.
denied, 476 U.S. 1111 (1986); Cal. Code Civ. Proc. § 391; Note, The California Vexatious Litigant Statute: A
Viable Judicial Tool to Deny the Clever Obstructionists Access?, 72 So. Cal. L. Rev. 275, 289 n.86, 290 (1998).
Once subject to a vexatious litigant order in one court, the litigant cannot file a new action in a different court to
circumvent the order. In re Fillbach, 223 F.3d 1089, 1091 (9th Cir. 2000). A proposed rule and explanatory
memorandum prepared for the Advisory Board has been distributed to the Task Force.




Hill, 106 F.3d 275, 277 (9th Cir. 1997), aff'd mem. after remand, 152 F.3d 928 (9th Cir.), cert.
denied, 525 U.S. 970, 978 (1998).*

This 1996 provision and others enacted before and with it discussed below have
markedly reduced the filing of prisoner civil rights and other civil actions. One study concluded
that the total state and federal inmate population had increased from 357,292 in 1970 to 503,586
in 1980, to 1,148,702 in 1990, to 1,955,705 in 2001, while the civil rights filings per 1000
inmates had increased from 6.3, to 25.9, to 20.9, and to 11.4 in the same time. Schlanger, Inmate
Litigation, 116 Harv. L. Rev. 1555, 1583 (2003). The peak of the filings per 1000 inmates was
29.3 in 1981, id., so some might argue whether the legislation was necessary. Over the same
time, the total annual civil rights filings increased steadily from 2267 in 1970 to 13,047 in 1980,
to 24,004 in 1990, to a peak of 39,008 in 1995, and to 22,206 in 2001. Id.

II. Dismissal of Other Prisoner Cases Unrelated to In Forma Pauperis Status

An additional provision for initial screening and dismissal of prisoner complaints applies
to all complaints, whether or not the prisoner seeks to proceed in forma pauperis, if the prisoner
seeks relief from a government entity or employee. 28 U.S.C. § 1915A; Diaz v. Terhune, 173 F.
Supp. 2d 1026, 1028 (N.D. Cal. 2001). Section 1915A provides for court review before
docketing or as soon as practicable after docketing of all actions in which a prisoner seeks
redress from a governmental entity or officer or employee of a governmental entity. The court
shall identify cognizable claims or dismiss part or all of the complaint if it

(1) 1s frivolous, malicious, or fails to state a claim on which relief may be
granted; or

(2) seeks monetary relief from a defendant who is immune from such
relief.

28 U.S.C. § 1915A(b). For all their similarities, there are significant differences between section
1915(e)(2) and 1915A, as set out in the chart at the end of this memorandum.

Dismissal may be ordered under section 1915A without service of process and without
providing the prisoner/plaintiff an opportunity to be heard. Plunk v. Givens, 234 F.3d 1128, 1129
(10th Cir. 2000) (joining Second, Fifth, Sixth and Seventh Circuits); Carr v. Dvorin, 171 F.3d
115, 116 (2d Cir. 1999). In determining whether to dismiss a complaint for failure to state a
claim, the court must accept as true all allegations of material fact and must construe those facts
in the light most favorable to the plaintiff, liberally construing pro se pleadings. Resnick v.
Hayes, 213 F.3d 443, 447 (9th Cir. 2000), following Balistreri v. Pacifica Police Department,
901 F.2d 696, 699 (9th Cir. 1988).

III.  Dismissal of Prisoner Cases Challenging Prison Conditions

4 With the enactment of section 1915(g), Congress also required that all prisoners who file in forma pauperis

must pay the full filing fee, over time if they cannot pay in one lump sum. 28 U.S.C. §1915(b). Thus, in Taylor v.
Delatoore, 281 F.3d 844 (9th Cir. 2002), the plaintiff was ordered to pay the fee with the $6.62 to start, paid within
30 days, and the rest in monthly installments. The constitutionality of this provision has been upheld. Id. at 848-51
(collecting other cases on point).



Suits by prisoners are also governed by 42 U.S.C. § 1997e. Section 1997e(c)(1) provides:

The court shall on its own motion or on the motion of a party dismiss any
action brought with respect to prison conditions® under section 1983 of this title,
or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility if the court is satisfied that the action is frivolous, malicious,
fails to state a claim upon which relief can be granted, or seems monetary relief
from a defendant who is immune from such relief.

Perhaps because the section is relatively new, is directed to a specific category of cases and
affirmatively states that the court may act sua sponte, relatively few cases discuss the
circumstances under which the court may act. Enacted as part of the same Act as sections
1915(g) and 1915A, this section should receive a similar interpretation.

Section 1997¢(a) requires exhaustion and is mandatory, providing that no action shall be
brought until administrative remedies have been exhausted. Booth v. Churner, 532 U.S. 731,
741, 121 S.Ct. 1819, 149 L.Ed.2d 958 (2001). Nine Circuits including the Ninth Circuit have
held the section 1997e(a) requirement for exhaustion is mandatory, almost all affirmatively
requiring exhaustion before the filing of the complaint. McKinney v. Carey, 311 F.3d 1198, 1199
(9th Cir. 2002) (collecting the cases). This exhaustion requirement offers a further basis for sua
sponte dismissal without prejudice of complaints that do not comply. As exhaustion is
mandatory, the plaintiffs ultimately are benefitted by prompt dismissal so that they may complete
exhaustion and proceed with their complaints if they wish. The Ninth Circuit has held, however,
that exhaustion is an affirmative defense and that sua sponte dismissal for failure to exhaust is
appropriate only when the failure to exhaust is evident from the face of the complaint. Wyatt v.
Terhune, 315 F.3d 1108, 1117-20 (9th Cir.), cert. denied, 124 S.Ct. 50, 157 L.Ed.2d 23 (2003).

IV.  Dismissals Under 28 U.S.C. § 1915—In Forma Pauperis Cases Generally

Many self-represented litigants seek and receive leave to proceed in forma pauperis.®
Leave to proceed is granted or denied in the discretion’ of the court under 28 U.S.C. § 1915.°

5 Porter v. Nussle, 534 U.S. 516, 122 S.Ct. 983, 152 L.Ed.2d 12, 26 n.6 (2002) (upholding section 1997¢'s
exhaustion requirement applicable to all prisoner suits about prison life, from general circumstances to specific
eplsodes) see Bennett v. King, 293 F.3d 1096, 1098 (9th Cir. 2002).

We are discussing only natural persons. Section 1915 treatment is available only for natural persons.
Rowland v. California Men's Colony, 506 U.S. 194, 209-12 (1993). Corporations and other artificial persons cannot
appear in propria persona. Id. at 202; D-Beam Ltd. Partnership v. Roller Derby Skates, Inc., 366 F.3d 972, 973-74
(9th Cir. 2004); In re Bigelow, 179 F.3d 1164, 1165 (9th Cir. 1999); In re America West Airlines, 40 F.3d 1058,
1059 (9th Cir.1994) (per curiam) (partnership); United States v. High Country Broadcasting Co., 3 F.3d 1244, 1245
(9th Cir.1993), cert. denied, 513 U.S. 826 (1994) (nonattorney may not represent corporation and may not intervene
to represent interests of corporation); Annot., Propriety and Effect of Corporation's Appearance Pro Se Through
Agent Who Is Not an Attorney, 8 A.L.R.5th 653 (1992).

In re McDonald, 489 U.S. 180 (1989) (denying leave to petitioner who had made 73 filings in forma
paupens between 1971 and 1989).

Section 1915(e)(1) first provides that the court may request an attorney to represent any person unable to
afford counsel. Appointment of counsel is discretionary. United States v. $292.888.04 in U.S. Currency, 54 F.3d
564, 569 (9th Cir. 1995) (counsel may be designated only in "'exceptional circumstances™ considering likelihood of
success and ability to articulate the claims in pro se in light of the complexity of the legal issues), quoting Terrell v.
Brewer, 935 F.2d 1015, 1017 (9th Cir. 1991). The court cannot require an unwilling attorney to represent an indigent




A. Governing Law
As amended in 1996, section 1915(¢)(2) provides:

Notwithstanding any filing fee, or any portion there, that may have been
paid, the court shall dismiss the case at any time if the court determines that—

(A) the allegation of poverty is untrue; or
(B) the action or appeal—

(i) is frivolous or malicious;’

(ii) fails to state a claim on which relief may be granted;'’ or
(i) seeks monetary relief against a defendant who is immune
from such relief.

This provision is a significant expansion over the pre-1996 version of the law, under which the
district court could "dismiss the case if the allegation of poverty is untrue, or if satisfied that the
action is frivolous or malicious." 28 U.S.C. §1915(d) (1994).

Section 1915(e) applies to all cases under the in forma pauperis statute, filed by both
prisoners and nonprisoners. It does not authorize dismissal of actions described in (B)(i) through
(B)(ii1) that are not filed under the in forma pauperis statute. O'Brien v. United States
Department of Justice, 927 F. Supp. 382, 385 (D. Ariz. 1995), aff'd mem., 76 F.3d 387 (9th Cir.
1996).

At least until the 1996 amendments, the payment of a partial filing fee precluded
dismissal of an in forma pauperis complaint. Butler v. Leen, 4 F.3d 772, 773 (9th Cir. 1993);
Hake v. Clarke, 91 F.3d 1129, 1131 n.2 (8th Cir. 1996). Whether that rule continues to apply
following the amendment of section 1915 and the addition of the opening "notwithstanding"
language has not been determined in the Ninth Circuit. Other amendments to section 1915
provide that prisoners may file suits without prepayment of fees, but that they must pay the fees
over time from their prison trust fund accounts if they have any assets in the accounts or
otherwise. 28 U.S.C. § 1915(a)(2), (b). As a result, prisoners are no longer truly in forma
pauperis in the same way that nonprisoners are.

party under section 1915(e)(1). Mallard v. United States District Court, 490 U.S. 296 (1989); Annot., Appointment
of Counsel, in Civil Rights Action, Under Forma Pauperis Provisions, 69 A.L.R.Fed. 666 (1984). Few appointments
are made except on appeal.

’ "When a case may be classified as frivolous or malicious, there is, by definition, no merit to the underlying
action and so no reason to grant leave to amend." Lopez v. Smith, 203 F.3d 1122, 1127 n.8 (9th Cir. 2000) (en
banc). This view may be somewhat overbroad as a complaint may be frivolous as to certain claims but not others or
as to certain defendants but not others.

10 The constitutionality of this provision has been drawn into question by one Circuit Judge in the Eleventh
Circuit, Mitchell v. Farcass, 112 F.3d 1483, 1491 (11th Cir. 1997) (Lay, J., concurring), but upheld by the majority,
Id. at 1489, and in the Eighth Circuit. Christiansen v. Clarke, 147 F.3d 655, 658 (8th Cir.), cert. denied, 525 U.S.
1023 (1998) (affirming dismissal sua sponte, without leave to amend before service of process), both cited in
Rodriguez v. Cook, 169 F.3d 1176, 1178 n.2 (9th Cir. 1999) (not reaching the issue), and discussed at some length
in the majority, concurring and dissenting opinions in Lopez v. Smith, 203 F.3d 1122 (9th Cir. 2000) (en banc)




B. Notice and Leave to Amend

The district judge has a variety of options following the determination that the plaintiff is
entitled to proceed in forma pauperis. At one end of the spectrum, the judge may dismiss the
complaint sua sponte with prejudice without prior notice to the plaintiff or service or other notice
to the defendants. "A district court may sua sponte dismiss an in forma pauperis litigant's
complaint and abstain before service of process has been delivered to all defendants." Martinez
v. Newport Beach City, 125 F.3d 777, 780 (9th Cir. 1997), overruled on other grounds in Green
v. City of Tucson, 255 F.3d 1086, 1093 (9th Cir.), cert. denied, 533 U.S. 966 (2001); accord,
Curley v. Perry, 246 F.3d 1278, 1283-84 (10th Cir.), cert. denied, 534 U.S. 922 (2001)
(upholding constitutionality of sua sponte dismissal without notice). Moving to the middle
ground, the judge may dismiss with leave to amend with an explanation of the defects in the
existing complaint. Lopez v. Smith, 203 F.3d 1122 (9th Cir. 2000) (en banc) (statute's language
that court "shall dismiss" does not interfere with court's discretion to dismiss with or without
leave to amend as appropriate to the case). If these defects are cured or diminished in an
amended complaint, the judge may and normally should authorize service of process on some or
all of the defendants. At the other end of the spectrum, the judge may authorize service of
process automatically on all in forma pauperis complaints after granting in forma pauperis status
and allow the defendants to raise whatever grounds for dismissal they may wish to raise. These
options can be enumerated as follows:

= dismiss without leave to amend sua sponte, before service of process, no prior
notice to plaintiff;''

= dismiss without leave to amend sua sponte, before service of process, with
prior notice to plaintiff and opportunity to oppose dismissal;

= dismiss with leave to amend sua sponte, before service of process, no prior
.12
notice;

= dismiss with leave to amend sua sponte, before service of process, with prior
notice to plaintiff and opportunity to oppose dismissal;

= order service of process and question the existence of subject matter
jurisdiction or other defect appropriate to be raised sua sponte, effectively
inviting motion to dismiss on particular grounds;

= order service of process on all defendants and permit them to respond to the
complaint as they elect.

! E.g., Boag v. Boies, 455 F.2d 467, 468-69 (9th Cir.), cert. denied, 408 U.S. 926 (1972) (affirming dismissal
sua sponte without prior notice to plaintiff). This option treats in forma pauperis plaintiffs differently from other
plaintiffs who would be granted leave to amend in all but the most extraordinary cases, a treatment that has been
criticized in many appeals. E.g., Neitzke v. Williams, 490 U.S. 319 (1989) (under former section 1915(d)); Lopez v.
Smith, 203 F.3d 1122, 127-28 (9th Cir. 2000) (en banc) (collecting cases).

12 E.g., McKeever v. Block, 932 F.2d 795, 798 (9th Cir. 1991) (complaint dismissed with leave to amend
before service of process); Tripati v. First Nat'l Bank & Trust, 821 F.2d 1368, 1369 (9th Cir. 1987) (plaintiff must be
given leave to amend unless it is absolutely clear that the deficiencies cannot be cured by amendment).




These options exist for all defendants or for any of the defendants individually. For example, a
judge might dismiss a complaint without leave to amend insofar as it names "Almighty God" as a
defendant but order service of process on the Social Security Administration and the individual
named defendants.

Litigants who face dismissal of their complaints under section 1915 are entitled to notice
and leave to amend unless the amendment would be wholly futile. The fact that a complaint fails
to state a claim does not automatically mean that the complaint is frivolous. Neitzke v.
Williams, 490 U.S. 319, 330-31, 109 S.Ct. 1827, 104 L.Ed.2d 338 (1989). As the plaintiffs noted
in Neitzke, many paying plaintiffs with attorneys file initial complaints that fail to state a claim.
Thus, the Court held that in forma pauperis plaintiffs should receive opportunities for responsive
pleadings commensurate to the opportunities accorded similarly situated paying plaintiffs. Id. at
330. Neitzke was decided under the earlier version of section 1915, but its reasoning that in
forma pauperis litigants should not be denied leave to amend in circumstances in which other
litigants would be given leave continues to be cited. E.g., Mitchell v. Farcass, 112 F.3d 1483,
1491 (11th Cir. 1997) (Lay, J., concurring). To the extent Neitzke can be read to hold that former
section 1915(d) did not authorize sua sponte dismissal for failure to state a claim, amended
section 1915(e)(2) was intended to overrule that position. Lopez v. Smith, 203 F.3d 1122, 1127
(9th Cir. 2000) (en banc) ("section 1915(e) not only permits but requires a district court to
dismiss an in forma pauperis complaint that fails to state a claim").

The court may take judicial notice when appropriate to the determination whether to
dismiss under section 1915. Denton v. Hernandez, 504 U.S. 25, 32-34, 112 S.Ct. 1728, 118
L.Ed.2d 340 (1992), on remand, 966 F.2d 533 (9th Cir. 1992); Minetti v. Port of Seattle, 152
F.3d 1113, 1115 (9th Cir. 1998) (per curiam) (two prior actions had same allegations and same
parties, supporting dismissal based on res judicata); Tripati v. First Nat'l Bank & Trust, 821 F.2d
1368, 1369 (9th Cir. 1987) (dismissal of complaint seeking review of another action before the
court in which a default judgment had been entered but no final judgment had been entered);
Diamond v. Pitchess, 411 F.2d 565, 566 (9th Cir. 1969) (judicial notice of court's own records to
decide in forma pauperis).

Dismissal may be entered sua sponte, before service of process and before responsive
pleadings are filed. Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir. 2000) (en banc) ("Section
1915(e)(2)(B)(ii), even under our reading, allows a district court to dismiss, sua sponte and prior
to service of process, a complaint that fails to state a claim"); Martinez v. Newport Beach City,
125 F.3d 777, 780 (9th Cir. 1997), overruled on other grounds in Green v. City of Tucson, 255
F.3d 1086, 1093 (9th Cir. 2001) (en banc). The dismissal can even be without leave to amend in
the most extreme cases in which the complaint cannot be amended to cure the defects.
McKeever v. Block, 932 F.2d 795, 798 (9th Cir. 1991); Tripati v. First Nat'l Bank & Trust, 821
F.2d 1368, 1369 (9th Cir. 1987) (plaintiff must be given leave to amend unless it is absolutely
clear that the deficiencies cannot be cured by amendment); Stotts v. Salas, 938 F. Supp. 663,
666 (D. Hawaii 1996).

'

A complaint is legally frivolous if it embraces an "'inarguable legal conclusion™ and
factually frivolous if the facts alleged "'rise to the level of the irrational or the wholly
incredible." Id. at 666, quoting Denton v. Hernandez, 504 U.S. 25, 33, 112 S.Ct. 1728, 118
L.Ed.2d 340 (1992). The Seventh Circuit has held that a complaint with allegations that are




fantastic can be dismissed without taking evidence. Bontkowski v. Smith, 305 F.3d 757, 760
(7th Cir. 2002), following Gladney v. Pendleton Correctional Facility, 302 F.3d 773 (7th Cir.
2002), cert. denied, 538 U.S. 910 (2003). The standard of review on appeal in cases in which a
complaint was dismissed as factually frivolous is abuse of discretion. Id. at 774-75.

The Supreme Court declined to address whether notice and an opportunity to amend was
mandatory in every case in Denton v. Hernandez, 504 U.S. 25, 34, 112 S.Ct. 1728, 118 L.Ed.2d
340 (1992). As it may so hold in a future case, the better overall course is to grant leave to amend
and identify or explain the most prominent of the defects at least once either in every case or in
all cases except thse involving unquestionably delusional or wholly fanciful allegations."
Individual judges may differ in determining whether a particular complaint warrants sua sponte
dismissal, and the standard of review on appeal may be de novo depending on the issues that are
appealed and their posture on appeal. Tripati v. First Nat'l Bank & Trust, 821 F.2d 1368, 1369
(9th Cir. 1987). The investment of one judge's time and attention in granting leave to amend
once before dismissing is relatively small compared to the investment of the time of three judges
and clerk's office staff at both district and appellate level if the case is appealed and then
remanded because the Ninth Circuit concludes that leave to amend was required. Although
granting leave to amend will not prevent one appeal on the merits, it can eliminate an initial
appeal and remand requiring leave to amend, followed by another dismissal and appeal.

Dismissal with leave to amend after an initial review of the complaint does not mean that
the complaint has been served on the defendants. Dismissal before service of process when the
complaint is frivolous, malicious or plainly unable to state a claim for relief has the benefit of not
using taxpayers' money and the offices of the court to burden defendants. Williams v. White,
897 F.2d 942, 943-44 (8th Cir. 1990); Boag v. Boies, 455 F.2d 467, 468-69 (9th Cir.), cert.
denied, 408 U.S. 926 (1972), explained in Crawford v. Bell, 599 F.2d 890, 893 (9th Cir. 1979).

V. Dismissal of Any Case, including Non-Prisoner, Non-In Forma Pauperis Cases

There are a variety of grounds the court may raise sua sponte, provide notice and
opportunity for the parties to brief the matter, and dismiss if the facts and law support the
dismissal. These grounds apply to support dismissal in prisoner cases and in in forma pauperis
cases but are not limited to such cases.

The following bullets gather the law relating specifically to particular defects that have
been held suitable for the court to raise sua sponte.'*

= dismissal for lack of subject matter jurisdiction, Fed. R. Civ. P. 12(h)(3);
Bramwell v. U.S. Bureau of Prisons, 348 F.3d 804, 806-07 (9th Cir. 2003);
Cook v. City of Pomona, 884 F. Supp. 1457, 1461 (C.D. Cal.), aff'd mem., 70

1 Examples include the complaint alleging that plaintiff was "frozen with anesthesia gas" through the vent in

his dentist's waiting room so that documents establishing the truth about President Kennedy's assassination could be
stolen from the trunk of his car, the recurring complaints about radio waves beamed at plaintiff's head for various
purposes, and the complaint alleging that the crop circles are created by tall green men from Mars. A recent study
indicates that these sorts of complaints are far less frequent than commonly believed. Schlanger, Inmate Litigation,
116 Harv. L. Rev. 1555 (2003).

14 Note that "raise sua sponte" does not mean dismiss without advance warning and without an opportunity to
brief the issue.



F.3d 1277 (9th Cir. 1995). Even on this ground, the court should give the
parties an opportunity to be heard before entering a dismissal as the defect
may be remedied, E.g., 28 U.S.C. § 1653 (authority to grant leave to amend to
cure defective allegations of jurisdiction); United States v. Lockheed [-188
Aircraft, 656 F.2d 390, 393 n.6 (9th Cir.1979) (waiver of excess of prayer for
jurisdiction under Tucker Act, 28 U.S.C.A. § 1346(a)(2)), or may be
inadvertent and able to be corrected, as might occur with a transposition of
$75,000 into $57,000;

dismissal for lack of standing, Carson Harbor Village, Ltd. v. City of Carson,
37 F.3d 468, 475 (9th Cir. 1994), overruled on other grounds in WMX
Technologies, Inc. v. Miller, 104 F.3d 1133, 1136 (9th Cir. 1997) (en banc)
(standing is an essential element of federal jurisdiction and can be raised sua
sponte, even on appeal);

dismissal or stay based on abstention, Bellotti v. Baird, 428 U.S. 132, 143
n.10, 96 S.Ct. 2857, 49 L.Ed.2d 844 (1976) (Pullman-type abstention);
Richardson v. Koshiba, 693 F.2d 911, 915 (9th Cir. 1982) (Pullman-type
abstention); AFA Distributing Co. v. Pearl Brewing Co., 470 F.2d 1210, 1213
(4th Cir. 1973) (Burford-type abstention); Urbano v. Board of Manager, 415
F.2d 247, 254 n.20 (3d Cir. 1969), cert. denied, 397 U.S. 948 (1970) (Burford-
type abstention);

dismissal for failure to join an indispensable party, sometimes said to be a
jurisdictional issue. CP Nat'l Corp. v. Bonneville Power Administration, 928
F.2d 905, 911-12 (9th Cir. 1991) (even court of appeal may raise issue sua
sponte); McShan v. Sherrill, 283 F.2d 462, 464 (9th Cir. 1960). Dismissal
would be appropriate only if the plaintiff failed to add the party within a
reasonable time, and the action was one that could not proceed in the absence
of that party. Fed. R. Civ. P. 19, 21;

dismissal for failure to comply with Rule 4(m), requiring service on defendant
within 120 days or extended time as granted by the court, Hason v. Medical
Board, 279 F.3d 1167, 1174 (9th Cir.), rehearing en banc denied, 294 U.S.
1166 (9th Cir.), cert. granted, 537 U.S. 1028 (2002), cert. dism'd, 538 U.S.
958 (2003); Walker v. Sumner, 14 F.3d 1415, 1421-22 (9th Cir. 1994); Bann
v. Ingram Micro, Inc., 108 F.3d 625, 626 (5th Cir. 1997) (dismissal cannot be
with prejudice);

dismissal based on suit against person entitled to absolute immunity;

dismissal based on res judicata; a court that is on notice that it has previously
decided the issue presented may dismiss the action sua sponte, even if the
issue has not been raised. Arizona v. California, 530 U.S. 392, 412 (2000).
This approach is consistent with the policies underlying res judicata, based on
the defendant's interest in avoiding relitigation of the issue and on the court's
interest in avoiding judicial waste. Id., citing United States v. Sioux Nation,




448 U.S. 371, 432 (1980) (Rehnquist, J., dissenting). This point may be raised
sua sponte when federal law provides the rule of decision. If the claim for
relief is governed by state law, however, the court's power to raise the issue
must be determined under the relevant state law;

= dismissal for unreasonable failure to prosecute, Hernandez v. City of El
Monte, 138 F.3d 393, 400 (9th Cir. 1998); McKeever v. Block, 932 F.2d 795,
797 (9th Cir. 1991).

Other issues are not appropriate for the court to raise sua sponte, typically because the defect is
waivable.

= Jlack of personal jurisdiction, Fed. R. Civ. P. 12(g), (h); O'Brien v. R.J.
O'Brien & Associates, Inc., 998 F.2d 1394, 1399 (7th Cir. 1993) (court is
powerless to dismiss for lack of personal jurisdiction when defendant has
waived insufficient process and submitted to jurisdiction); Zelson v.
Thomforde, 412 F.2d 56, 58-59 & n.8 (3d Cir. 1969) (per curiam); P & E
Electric, Inc. v. Utility Supply of America, Inc., 655 F. Supp. 89, 91 (M.D.
Tenn. 1986);

= improper venue, Catz v. Chalker, 142 F.3d 279, 284-85 (6th Cir. 1998),
amended, 243 F.3d 234 (6th Cir. 2001); see Stich v. Rehnquist, 982 F.2d 88,
89 (2d Cir. 1992) (extraordinary circumstances may support dismissal for
improper venue, as here, when plaintiff sued individual members of the U.S.
Supreme Court and others after having been held a vexatious litigant and
barred from filing new suits on the same facts by the Ninth Circuit); 15 C.
Wright, A. Miller & E. Cooper, Federal Practice and Procedure § 3826 (2d ed.
1986);

= improper or insufficient service, Chute v. Walker, 281 F.3d 314, 319-20 (Ist
Cir. 2002) (error to dismiss when insufficiency of service of process had been
waived by defendant); Pardazi v. Cullman Medical Center, 896 F.2d 1313,
1317 (11th Cir. 1990) (once defendant has waived objection to insufficient
process, court may not dismiss on its own initiative for lack of personal
jurisdiction or insufficient process);

= statute of limitations, Zelson v. Thomforde, 412 F.2d 56, 59 (3d Cir. 1969)
(per curiam), following Wagner v. Fawcett Publications, 307 F.2d 409, 412
(7th Cir. 1962), cert. denied, 372 U.S. 909 (1963) (district court may not raise
statute of limitations sua sponte when defendant had waived defense); see
Levald, Inc. v. City of Palm Desert, 998 F.2d 680, 686-87 (9th Cir.1993), cert.
denied, 510 U.S. 1093 (1994) (collecting cases on point).

VI. Removed Cases
Although not necessarily involving self-represented litigants, another group of cases

suitable for sua sponte review is removed cases. Removal is often not properly done, and
remands are frequently required for lack of subject matter jurisdiction. District court review of
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all removed cases promptly following their removal would eliminate other work expended on
improperly removed cases relating to subjects other than jurisdiction. U.S. Express Lines, Ltd. v.
Higgins, 281 F.3d 383, 388-89 (3d Cir. 2002).

Not all defects in removal support a sua sponte identification of the defect and remand.
Removal defects that implicate subject matter jurisdiction should be raised by the court at the
earliest opportunity. Other defects may be raised by the plaintiff or waived by the plaintiff and,
accordingly, should not be identified by the court. The following defects go to subject matter
jurisdiction:

= Lack of diversity when there is no federal question,
= Lack of federal question when there is no diversity,
* Insufficient amount in controversy for jurisdiction, and
= Sovereign immunity.
The following defects do not implicate subject matter jurisdiction:

= Failure to conform to the 30 day filing requirement in 28 U.S.C. § 1446(b).
Maniar v. FDIC, 979 F.2d 782, 784-85 (9th Cir. 1992),

= Failure of all defendants to join in the notice of removal as required in 28 U.S.C.
§ 1446(a), and failure of the removing party to explain the absence of a defendant
in the notice of removal. Prize Frize, Inc. v. Matrix, Inc., 167 F.3d 1261 (9th Cir.
1999), and

= After the 30 day motion to remand time prescribed in 28 U.S.C. § 1447(c) has
expired, all defects other than lack of subject matter jurisdiction. Vasquez v.
North Country Transit District, 292 F.3d 1049 (9th Cir. 2002); Maniar v. FDIC,
979 F.2d 782, 784-85 (9th Cir. 1992) ("motion to remand" in section 1447(c)
includes a district court's sua sponte remand); 14C C. Wright, A. Miller & E.
Cooper, Federal Practice and Procedure § 3739 (1998).

Other than defects peculiar to the removal itself, removed cases are like all other cases with
respect to the court's power to raise defects sua sponte and dismiss when appropriate after notice
to the parties and opportunity to respond.

VII. Implementation of Early Review

Some courts have been routinely sending in forma pauperis cases out for service of
process and have been waiting for defendants to make motions to dismiss instead of sending out
minute orders directing the plaintiff or the parties to brief issues implicating subject matter
jurisdiction and other grounds for dismissal. These courts will undoubtedly encounter a short
term increase in workload if they alter their practice to examine all complaints and to dismiss or
remand complaints that are not properly before the court. The increased workload should be
limited in time to the transition period, however, and should ultimately result in a reduction in
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the total workload. If cases that are not properly filed in federal court are dismissed or remanded
promptly, then those cases will not require hearings on discovery disputes, settlement and status
conferences, law and motion hearings unrelated to the flaw requiring dismissal and the like. If
the cases that are most clearly inappropriate for federal court (or any court) are dismissed before
service of process, then numerous defendants will not be served at taxpayer expense and required
to defend actions or claims that have no hope of success. Those defendants unlucky enough to
have attracted the attention of an aggressive pro se litigant receive little justice when they are
required to respond multiple times to a "complaint" that sets out broken and garbled allegations
or presents a collage of letters, clippings and assorted papers.

Early review of complaints as they are filed or removed can be accomplished by a single
chambers or by a district as a whole. In either case, some economies of time can be achieved by
having the work done by a smaller number of people so they can develop expertise. Especially in
the area of the Prison Litigation Reform Act, there are multiple cases to follow at various levels
of finality. This memo is almost certainly out of date on one point or another before it can be
distributed to the Task Force.

12



VIII. Chart Depicting the Information

28 U.S.C. 28 U.S.C. 28 U.S.C. 42 U.S.C. Subject Removal
§ 1915(e)(2) § 1915(g) §1915A §1997e Matter Jurisdictio
Jurisdictio n
n
parties any in just prisoners | just prisoners just any plaintiff any
affected forma (only humans) | (only humans) prisoners (human or removing
pauperis (only artificial) defendant
(only humans) (human or
humans) artificial)
after third before any time,
timing of "at any dismissed | docketing or as w/o any time any time
dismissal time" action soon as requiring
practicable exhaustion
dismissal without, as | with prejudice | with prejudice with without, remand don't
with or w/o | plaintiff can | to refiling as to refiling as prejudice to | plaintiff can | dismiss; case
prejudice pay & prisoner in prisoner refiling as sue can proceed
proceedls forma pauperis prisoner elsewhere on remand
type of any appeal, | any appeal or action for action re any appeal, | any appeal,
action or criminal or | civil action | redress from prison civil or civil or
defendant | civil action | after 3d one | gov't or gov't | conditions criminal criminal
employee action action
dismiss if
frivolous or yes yes yes yes no no
malicious? 1997e(c)(1)
dismiss for
failure to yes yes yes yes no no
state claim 1997e(c)(1)
dismiss for
lack of no no yes yes no no
exhaustion 1997(a)
dismiss if
seek $ from yes no yes yes no no
immune
defendant
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1994).

Denton v. Hernandez, 504 U.S. 25, 34 (1992); Bator v. State of Hawaii, 39 F.3d 1021, 1026 (9th Cir.




MODEL RULE 16-

SUA SPONTE REVIEW

(a) After a civil action has been filed, the assigned Judge or Magistrate Judge may
conduct a sua sponte review of the complaint and other papers that may be in the file. If that
review reveals apparent jurisdictional defects or other flaws appropriate for the Court to raise sua
sponte, the Court may raise these matters upon the filing of the complaint, prior to service, or at
the pretrial scheduling conference, issue an order requiring briefing relating to the matter, or take
other action appropriate to the circumstances.

(b) The following list is illustrative of the matters that may be raised sua sponte in
actions filed in the first instance in District Court or in actions removed to the District Court
from state court. This list is not exhaustive and is not intended to bar or discourage any party
from raising one or more of these or other issues on the party's own motion:

(1)  Apparent filing of an action over which the Court lacks subject matter
jurisdiction including lack of diversity when there is no federal question, lack of
federal question when there is no diversity, and insufficient or excessive amount in
controversy (e.g., 28 U.S.C. §§ 1331, 1332, 1346(a)(2), 1653; Fed. R. Civ. P.

12(h)(3));
(2) Apparent filing of an action by a plaintiff that lacks standing to sue;
3) Apparent filing of an action as to which the Court should abstain;

4) Apparent filing of an action without joinder of an indispensable party
(Fed. R. Civ. P.19, 21);

(5) Apparent filing of an action against a person entitled to absolute
immunity;

(6) Apparent filing of an action barred by res judicata

(7) Apparent filing of an action in violation of an order finding the plaintiff
to be a vexatious litigant and barring further filings

(8) Apparent filing of an in forma pauperis action (other than a habeas
corpus action) by a prisoner who is not under imminent danger of serious physical
injury after dismissal of three or more such actions on the grounds that it is frivolous,
malicious, or fails to state a claim upon which relief may be granted (28 U.S.C. §

1915(2));



9) Apparent filing of an action (other than a habeas corpus action) by a
prisoner seeking relief from a government entity or employee that is frivolous,
malicious, fails to state a claim upon which relief may be granted or seeks monetary
relief from a defendant who is immune from such relief. (28 U.S.C. § 1915A);

(10)  Apparent filing of an action (other than a habeas corpus action) by a
prisoner with respect to prison conditions that is frivolous, malicious, fails to state a
claim upon which relief may be granted or seeks monetary relief from a defendant
who is immune from such relief. (28 U.S.C. § 1997¢e(c)(1));

(11)  Apparent filing of an action (other than a habeas corpus action) by a
prisoner with respect to prison conditions without attempting to exhaust
administrative remedies. (28 U.S.C. § 1997¢(a));

(12)  Apparent filing of an action seeking to proceed in forma pauperis if the
allegation of poverty is untrue or if the action is frivolous, malicious, fails to state a
claim upon which relief may be granted or seeks monetary relief from a defendant
who is immune from such relief (28 U.S.C. § 1915(e)(2));

(13)  Apparent failure to comply with service of process requirements (Fed. R.
Civ. P. 4(m));

(14) After the action has been on file for a sufficient period of time, apparent
unreasonable failure to prosecute.






UNITED STATES DISTRICT COURT
For the Northern District of California

ALTERNATIVE DISPUTE RESOLUTION PROGRAM
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

The Assisted Mediation Program

The court offers mediation as an alternative to formal litigation. In mediation, the parties
meet with a neutral third party - the mediator - who helps the parties attempt to negotiate a
settlement of the case. The mediator is not a judge and has no authority to impose a resolution.
The mediator does not represent either side; his or her role is to help the parties communicate
and to assist them in understanding whether it makes more sense to proceed with the lawsuit or
to accept a negotiated settlement.

It is often difficult for parties who are not represented by counsel (pro se litigants) to
participate effectively in mediation because they have no one to advise them and to assist them
through the process. Pro se litigants also frequently have problems preparing for mediation
without legal counsel. As a result, the court has established the Assisted Mediation Program. In
this program, volunteer attorneys assist pro se litigants, but the assistance is limited to mediation
in the court’s Mediation Program.

At this time, the Assisted Mediation Program is only open to plaintiffs filing employment
discrimination cases. If you are interested in the program, you should fill out the application
materials provided to you by the ADR Program. This application asks you to describe the case
in a bit more detail. You should submit the application form and the related materials to the
ADR Program. The ADR Program will file these materials with the Clerk’s Office and forward
them to the assigned judge for review. Please be advised that participation in the program is in
no way guaranteed and is at the discretion of the assigned judge.

The assigned judge will determine whether this is a case that would benefit from
mediation and would also benefit from the assignment of counsel to assist you with the process.
If your case is accepted into the program, the judge will issue an order assigning your case to the
program. Shortly thereafter, the judge will issue a separate order appointing a particular
volunteer attorney to assist you. Once this occurs, the volunteer attorney will contact you to help
prepare you for the mediation and also will go with you to the mediation.



UNITED STATES DISTRICT COURT
Northern District of California

No. C -

Plaintiff in Propia Persona,
APPLICATION FOR
V. ASSISTED MEDIATION

Defendant(s).

I am the plaintiff in the above-entitled employment discrimination action. I request
that the court refer this case into the Assisted Mediation Program. In support of this

request, I provide the following information:

A. SUMMARY INFORMATION ABOUT BASIS OF THE CASE
(1) I filed an employment discrimination case in the court against the above-

named defendant on:

(2) I filed this case because the defendant harmed me by (circle any applicable):

a. failing to employ me.
b. firing me.
c. eliminating my position.

11/
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d. failing to promote me.

e. demoting me.
f. disciplining me without reason.
g. harassing me (or allowing others to harass me) so that working conditions

became intolerable.
h. paying me differently than others doing similar work.
1. providing different terms, conditions or privileges of employment than

others received doing similar work.

] other actions (specify):
k. taking action/retaliating against me because I complained about any of the

above harms.

(3) For each item that you circled in question #2, above, give one example of

when and how the defendant took an action that harmed you:

Item When How did defendant do it? (If more space is needed, add additional

sheet.)

4) The defendant took action that harmed me, as I identified in question #2
above; the defendant did so because of (circle any applicable):
1. my race or color.
2. my religion.

/1



my sex.
my national origin.
my disability.

my age.

NSy kAW

other (specify):

(5).  Give an example of how a harm that you suffered, as you indicated in
question #2, is related to any discriminatory reason that you marked in question #4. Do

this for each item you mark in questions #2 and #4:

Harm Discriminatory How do you know that Q4 is the reason defendant did
Q2?
(Q2) Reason (Q4) (If more space is needed, add additional sheet.)

B. REASONS FOR SEEKING MEDIATION

(6) Have you read the materials on ADR and on Assisted Mediation provided
by the Clerk, when you filed the case, or by the court? Yes No
/1
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(7) I am seeking mediation of this complaint because I hope the process will

(circle any applicable):

a. improve communication between me and the defendant.
b. help me explain to the defendant the harm the defendant has caused me.
c. help the defendant explain to me the reason for the actions the defendant

took which harmed me.

d. help me understand the strengths of my case and the defendant's case.
e. help me understand the weaknesses of my case and the defendant's case.
f. help me and the defendant understand if there is anything we agree upon in

this dispute.

g. help me and the defendant explore any creative solutions to this dispute
which the court might not be able to impose if we go to trial.

h. help me preserve or improve what remains of my personal or business

relationship with the defendant.

1. provide confidentiality in coming to a resolution of this dispute.

j. tone down the hostility between me and the defendant.

k. help me and the defendant get to the core of the case and sort out the issues
in dispute.

1. help us settle all or part of the dispute.

m. other reason (specify):

C. WHY I NEED AN ATTORNEY TO ASSIST ME IN THIS MEDIATION

(8) Have you been unable to find an attorney willing to represent you in this
case on terms you can afford? Yes No
/1
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UNITED STATES DISTRICT COURT
For the Northern District of California

9) I have made a reasonable effort to obtain an attorney to represent me and

contacted the following attorneys for this purpose (include additional sheets if necessary):

Attorney Name Address Phone Number

I declare under penalty of perjury under the laws of the State of California that the

above is true and correct.

Date Signature

Name (Printed)



UNITED STATES DISTRICT COURT
Northern District of California

No. C -

Plaintiff in Propia Persona,
DECLARATION IN SUPPORT OF
V. APPLICATION FOR ASSISTED
MEDIATION

Defendant(s).

I, , am the plaintiff in this case and apply

for placement of this case into the court’s Assisted Mediation program. In support of this

application, I declare as follows:

1. REPRESENTATION. I am not represented by an attorney and no attorney has

made an appearance for me in this case.

2. INFORMATION. I have read and considered materials provided about the
court’s Assisted Mediation Program. I understand the Program involves the court’s
reference of this case into court-annexed mediation as part of the court’s Multi-Option
ADR Program.

1111
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3. MEDIATION. I have decided to seek court-annexed mediation in this case in
order to seek a mutually satisfactory agreement resolving all or part of the dispute
underlying this case, by exploring not only the relevant evidence and law, but also the
parties’ underlying interests, needs and priorities. I understand this exploration of litigant
needs and interests may be formally independent of the legal issues in controversy in this
case. I believe my participation in mediation would be facilitated if I received assistance in

participating in such mediation.

4. ASSISTED MEDIATION. I understand that if this case is referred into Assisted
Mediation, I will be offered the assistance of mediation counsel to help me prepare for,
participate in, and pursue follow-up to, a court-annexed mediation session. I also
understand that the role of mediation counsel is only to educate and assist my preparation

for, participation in and follow-up to the mediation session.

5. LIMITED ASSISTANCE. I understand that mediation counsel may only help

my participation in mediation by educating and assisting me. Accordingly, I:

a. Understand that mediation counsel will provide no other service of
any kind in this case, without prior written authorization by the court
to do so.

b. Agree that the scope of mediation counsel’s duties to me will extend
no further than is necessary to educate me and assist me to prepare
for, participate in, and follow up on the court-annexed mediation.

c. Acknowledge that mediation counsel’s responsibility to help educate
me about the process will not involve any control of the case or the
mediation.

d. Acknowledge and agree that mediation counsel will not analyze my
overall legal needs, conduct independent investigation of my case, or

represent me in such matter.



e. Understand that mediation counsel will not advise me about the need

to contact other counsel for purposes of obtaining legal advice.

6. PRO SE STATUS. I acknowledge that I continue to provide my own
representation in this case and in the mediation, and that mediation counsel will only assist

and educate me in this endeavor.

7. NO CONTRACT. I understand and agree that I have no contractual relationship
with mediation counsel for legal or other services, and that I will enter no contract with
mediation counsel during the time this case is in the Assisted Mediation Program, absent a

written order by the court permitting such a contract.

8. NO FORESEEABLE HARM. I have assessed the prospect of mediation and
acknowledge that there is no foreseeable harm that I will suffer in the failure of the
mediation to resolve the case, improve case management, enhance party satisfaction or

understanding of the case, or to achieve any other goals of mediation.

9. EVALUATION. I agree to participate in the evaluation of the Assisted
Mediation Program, and to allow any person authorized by the court to evaluate the
Program to attend the mediation session, all court proceedings concerning the Assisted
Mediation Program, and any preparatory or follow-up meetings for the mediation. I further
consent to mediation counsel’s responding to any inquiries about the case from any such
person authorized by the court to evaluate the Program.
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10. I confirm that I have carefully considered the limited assistance provided by the
Assisted Mediation Program and confirm that my decision to apply to enter the program is
made knowing the limited role to be played by mediation counsel is to provide only

education and assistance in the mediation.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Date Signature

Name (Printed)



UNITED STATES DISTRICT COURT
For the Northern District of California

UNITED STATES DISTRICT COURT
Northern District of California

No. C -

Plaintiff in Propia Persona,
ORDER ASSIGNING CASE TO
V. ASSISTED MEDIATION
PROGRAM

Defendant(s).

Plaintiff in this case has applied to participate in the court’s Assisted Mediation
Program. Based on the court’s review of plaintiff’s Application for Assisted Mediation,
Declaration in Support of Application for Assisted Mediation and additional application
materials, and plaintiff’s acknowledgment that s/he has reviewed the description of the
Assisted Mediation Program, wishes to participate in the Program, and understands and
agrees to the limited representation to be provided by Special Mediation Counsel,

IT IS HEREBY ORDERED:

1. That the case be assigned to the Assisted Mediation Program and be

mediated in accordance with the Alternative Dispute Resolution Local Rules
of this court, except for Rules 6-3(b) and 6-3(c);
2. That Special Mediation Counsel be appointed for the limited purpose of

representing plaintiff in the preparation for and mediation of this case; and
/11
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3. That the mediation shall be completed no later than

IT IS SO ORDERED.

Dated

United States District Judge



UNITED STATES DISTRICT COURT
For the Northern District of California

UNITED STATES DISTRICT COURT
Northern District of California

No. C -

Plaintiff in Propia Persona,
ORDER APPOINTING SPECIAL
V. MEDIATION COUNSEL

Defendant(s).

The court having ordered that this case be assigned to the Assisted Mediation
Program, and plaintiff having requested and being in need of counsel to assist him or her in
the mediation, and a volunteer attorney willing to be appointed for the limited purpose of
representing plaintiff in the mediation having been located by the court,

IT IS HEREBY ORDERED THAT:

COUNSEL’S NAME is appointed as Special Mediation Counsel. This
appointment shall be pursuant to the terms of the Application and Declaration of plaintiff
to participate in the Assisted Mediation Program. This appointment and limited
representation shall end upon the completion of the mediation and any follow-up activities
agreed upon by the parties and the mediator, unless terminated earlier by the court.

Special Mediation Counsel shall notify the court promptly upon the completion of
the mediation and any follow-up activities. The court shall then issue an order relieving
the Special
/11
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Mediation Counsel from HIS OR HER limited representation of the plaintiff. Thereafter,
the attorney who has served as Special Mediation Counsel will only be permitted to
represent the plaintiff upon order of the court if there is a signed written agreement under
which the attorney agrees to provide such legal services.

IT IS SO ORDERED.

Dated

United States District Judge



UNITED STATES DISTRICT COURT
For the Northern District of California

UNITED STATES DISTRICT COURT
Northern District of California

No. C -

Plaintiff in Propia Persona,
ORDER TERMINATING
V. ASSISTED MEDIATION

Defendant(s).

The above-entitled action was placed in the Assisted Mediation Program. Upon the
application by the Pro Se Plaintiff, Special Mediation Counsel was designated to educate
and assist the Pro Se Plaintiff in preparation for, participation in, and follow up to a
mediation in this case.

The Mediator recently informed the court that the mediation has concluded and that
no further session or follow-up is contemplated. Accordingly, the court now removes this
case from the Assisted Mediation Program. This terminates any further responsibilities of
Special Mediation Counsel in this case.

The court extends its thanks to the Mediator and to Special Mediation Counsel for
their efforts in the Assisted Mediation Program, furthering the administration of justice in
the Northern District of California.

IT IS SO ORDERED.

Dated

United States District Judge



MEMO

TO: Cam Burke, Clerk of Court
FROM: Denise M. Asper
ADR Program Director
DATE: August 4, 2004
RE: ADR in Pro Se Cases in the District of Idaho

In the District of Idaho, the number of pro se cases filed over the past several
years has consistently been at or near thirty-three percent (33%) of our overall civil
filings. Over the past year, the District Court and Magistrate Judges have ordered
selected pro se cases to mediation. For example, prisoner lawsuits that survive
summary judgment or appear to have merit once summary judgment motions have
been filed have been ordered to participate in mediation. The Court typically
appoints an attorney for the limited purpose of representing the pro se litigant at the
mediation. The majority of pro se prisoner mediation sessions have been conducted
by a visiting district court judge. The visiting judge has been able to settle 90% of

the prisoner cases referred to him for mediation.



We have also referred a small number of non-prisoner pro se cases to private
mediators when the pro se litigant can afford to pay for the mediation. The private
mediators have experienced some difficulty in obtaining the cooperation of the pro
se litigants when it comes to scheduling the session and advancing the costs of the
mediation. The success rate for the pro se mediation sessions with private mediators

1s approximately 50%.

In November of 2004, we are planning a settlement week during which select
pro se cases will be referred to mediation sessions with members of our Pro Bono
Mediator Panel. The Judges have been asked to select pro se cases they believe are
amenable to the mediation process and issue an order referring the case to
mediation. Then the mediators will use our court facility to conduct the mediation
sessions. We are hopeful that a session with an experienced attorney mediator will

facilitate settlement in several pending pro se cases.

It appears that mediation in our pro se cases has been a successful ADR
option. The pro se litigants have expressed satisfaction with the process because
they feel that their concerns and issues have been heard and fairly addressed in the

mediation session.






MEMORANDUM
Date: June 22, 2004

To: Judge James Singleton
Judge Thelton Henderson

cc: Robin Donoghue
From: Judge Alarcén
Re: Ninth CircuitTask Force on Self-Represented Litigants

During our break at our last meeting, Judge Henderson and I discussed the
desirability of including a recommendation regarding the use of the ombudsman concept to
receive and investigate state prisoner’s claims of mistreatment or denial of medical services by
prison officials. I agreed to do some research on this question. This is what I have discovered in
my preliminary and cursory inquiry.

I

There is an existing prison ombudsman program in California. It was created in
1997 as an agency within the California Department of Corrections (“CDC”). The ombudsman
works for and reports to the Director of the CDC. The Ombudsman’s office was specifically
created to assist “the Director of the CDC.” Among the duties of the Ombudsman’s office is to
assist persons nominated to the position of warden in the confirmation process before the
California Legislature. See Attachment 1. The ombudsman program in California is a creature
of the CDC, however, and lacks operating independence. It does not comply with the American
Bar Association (“ABA”) standards or those of the United States Ombudsman Association
(“Association”). It also appears to be underfunded and understaffed in view of California’s
burgeoning prison inmate population.

There are seven ombudsman positions in the CDC. One ombudsman for each of
six prisons, and one for all of the women’s prisons. As of June 9, 2004, there were 163,255
inmates housed in the CDC’s thirty-two prison facilities. (That works out to approximately one
ombudsman for 23,322 prisoners.)

In 1998, the California Legislature enacted Penal Code § 5066. It reads as
follows: “The Director of Corrections shall expand the existing prison ombudsman program to
ensure comprehensive deployment of ombudsmen throughout the state prison system with
specific focus in the maximum security institutions.”

Prior to the enactment of § 5066, ombudsmen were assigned to the California
State Prison, Corcoran, and Pelican Bay State Prison in response to allegations of prison guard
misconduct. After § 5066 became effective, four more ombudsman positions were created.



II
Within the Ninth Circuit, four other states have an ombudsman program. Each of
these agencies, however, was created by the state legislature and is structurally independent of
the director of corrections.

The Hawaii Legislature created the nation’s first independent Office of
Ombudsman in 1967. The Hawaii Legislature appoints the ombudsman for a six-year term. The
Hawaii Ombudsman investigates complaints against state and county agencies including prison
inmates. See Attachment 2. It is a legislative entity and is independent of any other executive
agency.

The bulk of the complaints received by the Hawaii Ombudsman come from prison
inmates. We were informed that the department of corrections personnel readily resolve many
inmate complaints after a telephone call from the Hawaii Ombudsman. See Attachment 3.

The Alaska Legislature created the Office of the Ombudsman in 1975. See
Attachment 4. It is part of the legislative branch of the state. The ombudsman is nominated by a
committee composed of three members of the Alaska Senate and three members of the Alaska
House of Representatives. The appointment becomes effective if the nominee is approved by a
roll call vote of two-thirds of the members of the legislature sitting in joint session. The Office
of Ombudsman is charged with the responsibility of receiving, processing, and investigating
complaints against any government agency.

In 1977, the Oregon Legislature enacted Or. Rev. Stat. § 423.400. It provides
that “[t]he Office of Corrections Ombudsman is established in the Office of the Governor. The
Governor shall appoint the Corrections Ombudsman.” See Attachment 5. After Ted
Kulongoski, the current Oregon Governor, was elected, he declined to fill the vacant ombudsman
position or to provide state funds for the program because of budgetary concerns.

The Arizona Legislature created the Office of Ombudsman-citizens Aide in 1995.
See Attachment 6. The ombudsman-citizens aide has the duty of investigating the administrative
acts of state agencies and to make an annual report of its activities to the governor, the
legislature and the courts.

The ombudsman-citizens aide is appointed by a selection committee consisting of
two members appointed by the president of the senate from each political party, two members
appointed by the speaker of the house of representatives from each political party, a public
member appointed by the president of the senate and one appointed by the speaker, and three
members appointed by the governor. The nominee of the selection committee must receive a
two-third’s vote of each house. The funds for the operation of the office come from the monies
appropriated for the legislature council. It should be noted that the Arizona ombudsman-citizens
aide is expressly precluded from investigating complaints filed by prison inmates. See A.R.S.
41-1377D. (“The ombudsman-citizens aide shall refuse to investigate complaints filed by a
person in the custody of the state department of corrections.)



I

The ABA has endorsed Standards for the Establishment and Operation of
Ombusdmen Offices. See Attachment 7. It provides that the ombudsman should be independent
and “free from interference in the legitimate performance of duties and independent from
control, limitation, or a penalty imposed for retaliatory purposes by an official of the appointing
entity or a person who may be the subject of a complaint or inquiry.” It also expressly provides
that anyone subject to the ombudsman’s jurisdiction should not be able to “(a) . . . control or
limit the ombudsman’s performance of assigned duties, or (b) can, for retaliatory purposes, (1)
eliminate the office, (2) remove the ombudsman, or (3) reduce the budget or resources of the
office.”

The Association adopted its own standards for Governmental Ombudsman Offices on
October 14, 2003. See Attachment 8. It also stresses that an ombudsman “should be free from
outside control or interference.” The Association recommends that the position of ombudsman
should be “creat[ed] by legislation through statute or ordinance.” It also notes that “[c]reation by
administrative fiat such as an executive order, administrative rule, or formal policy contains
potential temporal limitations subject to changes in the mandating authority’s term or whim.”

The Association’s standards also recommend that “the Ombudsman should be
appointed by an agency not subject to the Ombudsman’s jurisdiction.” They further recommend
that “(a) Appointment by a legislature body is the preferred means to ensure independence, and
(b) An Ombudsman who is appointed by an executive should seek operational and administrative
independence from the entity over which the Ombudsman has jurisdiction.”

v

I have not researched the number of law suits filed by California prison inmates
complaining about mistreatment or denial of medical services, or the cost savings that result
from dealing with prisoner complaints before they escalate into a Civil Right’s Action in federal
court. Mr. Ken Hurdle, California’s Lead Ombudsman, informed us that his office has saved the
state approximately one million dollars since it was established. He illustrated the cost savings
that can be effected with the following example: An inmate at Corcoran State Prison had a
problem with the prison not recognizing his religion and refusing to provide him with a specific
type of sesame seed that he needed for a religious ritual once a month. After the inmate tried to
resolve the problem within the prison to no avail, he filed a court action. The court contacted the
prison ombudsman office because it felt the inmate had a valid claim and it was contemplating
an award of punitive damages of $500,000. The case settled after the prison ombudsman
investigated and found that the inmate had belonged to a religious sect before going to prison
that, in fact, used sesame seeds in a monthly ritual. The ombudsman located a source of these
seeds and notified prison officials they must provide these seeds when the inmate needs them.
The seeds are kept at the Corcoran prison ombudsman office and distributed when required by
the inmate.
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OMBUDSMAN'S OFFICE

The Ombudsman's Office was specifically created to asslst you, the Director. In the past,
some Directors have used the office extensively, and others have not. Regardiess of the use
of our coffice in the past, we are keenly aware of the relevance of our office today and
tarnorrow. At the last Wardens' meeting, Secretary Hickman said, *This isn't your
grandfather's department.” We helieve this to be a call to correctional employees to meet new
expeclations that new leadership has placed on the Department. We look jorward to assisting
youl in implementing your vision as it relates to this new direction.

PROGRAM DESCRIPTION

wur office was eslablished for two primary reasons. First, to keep the Director informed
regarding the evenls that oceur at the institution. Second, to proactively address issues and
concetns that arise within the Department. An Ombudsman works directly for-the Director. He
or sha works independently of other administrator, division or office at both headquarters and
b institution, The Ombudsman is an additional resource for the wardens and serves on the
local exceutive stalf.

CURRENT POSITIONS

The initial positions at California State Prison, Corcoran and Pelican Bay State Prison were -
croatad in 1997 through departmental initiative following allegations of staff encouraging
“gladiator” lights and the Madrid v, Gomez case, respectively. After further legislative concern,
the Legislature passed Senate Bill 1913 (Ayala) in 1998, which added Penal Code Section
5066, mandating thal the Department expand the existing prison ombudsman program to
ensura the comprehensive deployment of ombudsmen throughout the State prison system
wilh specific focus on the maximurn sccurity institutions.  Since enactment of Penal Code
Section 5066, the Department, in addition to Corcoran and Pelican Bay, has assigned
Ombudsmen specifically to

= High Desert State Prison

Women's Institutions

Salinas Valley State Prison
California State Prison, Sacramento
« California Correctional Institution

&

The Ombudsmen are assigned to secondary prisons as well. The Ombudsmen assist the
secondary prison on an as needed basis. “As needed basis” may include legislative interest,

Deparimental request, warden's request, pending confirmation, or information that issues may
ncod to be addressed at that institution.

WHO WE ARE

Our uscfuiness to the Director comes from our history, diversity of experiences, current offorls
and our relationship with the Capitol, headquarters, the public and the prisons.
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Ken Hurdle, Ombudsman, California State Prison, Sacramento

e October 2000 to present

|.ead Ombudsman

Ombudsman, CSP-Corcoran (A) — October 2000 to present

Ombudsman, Women's Institutions (A) ~ Qctober 2003 to present

Ombudsman, California State Prison, Corcoran, June 1997 — October 2000

Fifteen years legislative experience to include, Senior Consultant, Senate Office of
Research, Criminal Justice Issues, June 1988 — June 1997

Bachelor of Arts, Psychology, California State University, Sacramento

Juris Doctorate, Lincoln Law School

9 6 ¢ ®» &

& &

Chris Weaver, Ombudsman, High Desert State Prison

s January 1993 to present

« Ombudsman, California Correctional Institution (A) — October 2000 to present
« Ombudsman, Peiican Bay Slate Prison, November 1997 to January 1999

« First Lieutenant, Judge Advocate, California Army National Guard

« l.egislative Analyst, Legislative Liaison’s Office

» Legislative Assistant, Governor Pete Wilson

¢« Bachelor of Arts, Political Science, University of California, Riverside

. Juris Doctor, McGeorge School of L.aw

« Member, California Bar

pomingo Uribe, Ombudsman, Salinas Valiey State Prison

= April 2001 to present

Department Service 21 y2ars, including 18 years Peace Officer Classification
Adrninistrative Assistant, Northern Region-Institutions Division

Asslgned to numerous inslitutions and classifications

Aesociate of Arts Degree, Liberal Studies '

> & & €

Duncan Fallon, Ombudsman, Pelican Bay State Prison
o August 2001 to present
o+ California Department of Transportation (1999 to 2001)
Lahor Relations, Chief f Field Operations
o California Department Of Corraclions (1995 to 1999)
Labor Relations and Institution Division and Transportation's ERO
s California Department Of Corrections (1992 to 1995)
ERO Sierra Conservation Center and Calipatria State Prison
s Prison Industry Authority (Correctional Tralning Facility)
s Associates of Arts Degree, Labor Studies and Human Resources

VAGANT, Ombudsman, Woren's Institutions
« Since October 2003

VACANT, Ombudsman, California State Prison, Corcoran
« Since Qctober 2000

VACANT, Gmbudsman, California Correctional Institution
s Since October 2000
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DUTIES OF THE OMBUDSMAN

14

F

Researches complainls from staff, inmates and the public and submits recommendations
to the appropriate administrator.

Monitors administrative decisions to ensure the institution's compliance with departmental
policies.

Alerts the Director end Warden of possible problematic issues that may arise.

Facilitates information between parties to foster understanding.

Inspects areas of the institution to ensure safe workplace for staff and proper living
conditions for inmates and assists in day-to-day operations.

Develops and reviews policy for the Department and the institutions.

Asgisls Slate and Federal legislators advocacy groups, and the public with concemns to
inclucde understanding departmental policies and operations.

Idantifies systemic issues to avoid litigation.

Provides fresh “eyes and ears” for the Director.

HOW WE DO THE JOB

¢ & & 2 ® & & & & €& L4

Gather all of the facts.

Talk and meet with staff and inmates.

Review letters and complaints.

Review Use of Force and other policles.

Establish and maintain lines of communication.

Publish in the IST Bulletin.

Regeive confidential mail and correspondences.

Meest with the unions, court monitors, etc.

Exchange information between the institutions and headquarters.
Rasolve the issue.

All Ombudsmen are members of their institution’s Executive Staff.
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PUBLIC INQUIRIES

o At the requast of tha Director

s Direct calls to tha Director and calls and correspondences to the Ombudsman’s Office from
family membaers, legislators, public interest groups and others.

« Inguiries conceming all institutions and parole regions.

« Limnited to inmale/parolee issues.

¢ Monthly reporting to the Director.

¢ Inmate mail is not included.

Currently, we are working on an aulomated system to track public inquiries. The following is a
brief overview of the inquiries received.

lagislalive and Public Contacts -~ 6/01/03 to 12/30/03

Legislative 17

Public 145
Total 162
Subjsct Institution
Appeals 1 AVE 9 HDSP 2
Classification 10 CAL 8 LAC 8
Disclplinary o CCC 5 MCSP 5
lseue not 1D 1 CCi 1 Other 6
Mail 1 CCWF 6 PBSP 16
Medical 37 CEN 3 PVSP 3
Miscalianeous 24 CIM 4 RJD 3
Marale 3 CiwW 1 SAC 7
Proparty 6 CMGC 1 SATF 9
Salely 10 CMF 7 SCC 1
Staff Complaint 9 COR 17 SOL 4
Transfer 29 CRC 10 SQ 2
Visiting 25 CTF 5 SVSP 9
Work Furlough Q DVI 4 VSPW 1
[Yolal 162 i FSP 4 WSP 1
Total 162

WARDEN CONFIRMATIONS

An important duty of the Ombudsman’s Office is to assist the Wardens in the confirmation
process. We are dedicaled to their success. While it Is important to have a successful tour
and hearing, our crux has expanded from getting them ready for the confirmation to improving
the prisan, notwithstanding the confirmation. A successful confirmation is a by-product to the
high standard the institution achieves to get ready for the confirmation.
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}Hare are a few examples of how we prepare the Wardens for confirmation.

¢ We meet with the Wardens soon after their appointment to explain the process.

« We do a pre-tour tour. On this tour we talk about tha cleanliness of the prison, the need to
update posted palicies, and ask the Wardens questions about recent policies and issues
that affest the prison and CDC.

« We keep the Wardens infarmad about issues that affect the Department. We send them
news articles of interest, inform them of pertinent legislation and court cases, inform them
of legislative hearings, and let them know how other Wardens are progressing through the
confirmation process.

« W& manitor the institutions, We walk-and-talk with staff and inmates, read appeals, review
nolicies, and meet with the Inmate Advisory Councils. In this way we can inform the
Wardens about issues that may affect their institutions like mail, visiting, packages, food,
and other condition-of-confinement issues. -

+  We provide training to the Wardens. We recently incorporated a half-day {raining session
where we take newly-appointed Wardens to the Capitol to meet with Senate staff, discuss
issues that affect the Department, discuss contraversial transcripts from recent hearings,
and provide professional responsibility/ethics training.

« We assist the Wardens in developing informational materials that represent their
institutions like the confirmation book.

« We tour with the Wardens and Senate Rules staff to support the Wardens, assist the
Wardens in providing information to the staff, and to provide follow-up to the staff on issues
that arise during and after the tour.

o Wha provide liaison between the Department and the Senate Rules staff.

s Wo support the Wardens in preparing for the Senate Rules hearings to include issue-
spotling, meeting with Senate Rules Committee members before the hearing, and
reviewing answers to written questions.

We bolieve this process to be an important point in the Wardens' career. We also find thal in
many cases our elforts assist the Wardens in managing the prisons even after they are
confirmed.

PRIORITY ISSUES

California State Prison, Corcoran

+ Inmate Steven Martinez.

Acute Care Hogspital.

s Porsonnel Issues. Most focused In the medical area and continue to monitor the
resolution.

» B3 Yard lockdowns

&

Pelican Bay State Prison

« Monitoring the Modified Program. Continue working with the [nstitution 1o establish a
“nragramming” Level [V institution.

s Indecent Exposure Policy.

« Improve delivery of inmate mail.
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High Deserl State Prison

¢ Monitor modified programs and lockdowns to include the recent Lockdown of the Black
population in response to information concerning staff assault.

o Monitor visiting based on legislative interest in the visiting office at HDSP.

Women'’s Institutions

s« Cross gender pat searches.
Proporty regulations.
Medlcal care

Staff misconduct

s B o

Salinas Valley State Prison

o Monitoring modified programs and lockdowns.

¢ Monitoring available programming onsuring that all available programming is given and
that all appropriate inmates have access. '

« Ensuring that medical services are provided in an appropriate manner by working with
custody and health care personnel to resolve the issues of access and continuity of care
daspite institutional staff shortages.

California State Prison, Sacramento

s Monitoring Program Changes. Expansion of missions, especially related to PSU and
medical treatment.

o Monitaring of modified programming.

California Correctional Institution
s SHU release after MERDs.
s Medical. Lack of stability at the CMO level and the continuity of leadership.

»  Btaff Misconduct lssues to include the timely completion of investigations. Confidential
issLes.

« Youlhful Offender Program. Continual monitoring due to legislative interest.

SPECIAL PROJECTS

Inmate Family Council

¢ Created in 1998 to address issues brought to the Department's attention by Senators
Polanco and Vasconcellos.

s Family members and others with significant relationships with inmates.

« Logislative staff.

« Addrass Issues that affect the inmate population.

« Meets quarierly.

« Expanded to each Institution by the Director in February 2003.

California Training Facility
s Mediating Warden and Health Care Manager relationship.

inmate Family Notification of Medical Condition

- Daorived fram IEC, working on legal and operational possibility for a system to notify family
mermbeors of an inmale's medical condition.



JUN-1U—2uug Iy JUo&u '

Ombudsrnan’s Office
Page 7

Eolsom State Prison
« Menitoring Folsom State Prison subsequent to Senate hearings

Double-Celling of Women'’s Death Row
« Providing advice and research regarding the double-celling of women's death row.

Oifice of Civil Rights
« Assisting with policy and structure of new OCR.
o Assisting with staif intervention.

California Stale Prison, Sacramento

Morthern Hispanic Maodified Program, 1999

« At the request of the Warden.

« QGathered additional inforrmation for the Governor; Director and institution. -

»  Assisted in the return to normal program. ‘

o Acted as liaison for the Director between the institution, YACA and the Governor.

galinas Valley State Prison

Prison Violence Reduction and Program Participation, 1999

» At the request of the Warden,

» Reviewod proposed pregram.

o Met with staff and inmates regarding the proposal and its implementation.
« Provided advice and consultation.

High Desert State Prison
Program Review, 1398
«  Atthe request of Institutions Division.

Reviewed programming as it related to lockdown policies and procedures.
Met with staff and inmates.

]

[

« Met with special tearn assigned from headquarters.

« Made racommendatians for return to normal programming.

HHeadquarlors
¢ Sexual Abusc/Assault Prevention Task Force, ongoing.
Departmental Retaliation Policy Review, 2002, ongoing.

]
= Departmental Equal Employment and Qpportunity Policy and Practices Raview, 2003.
s  Sexual Misconduct Task Force, ongoing.

DEPARTMENTAL ISSUES

» Changing the “culture” relative to how we do business.

« “Maturing” of the Bargaining Unit 6 contract in 2006. Where is the *bench?” How do we
Irain for this conlingency at the lower as well as upper levels of the department? Are there
incentives ihat can be used 1o lessen the impact?

Code of Silance.

Re-establishing integrity with the outside stakeholders.

Rataliation Poligy.

Visiting days.

c &% ¢ ¢
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Vendor packages.

Indecant exposure and sexual harassment issues related to inmate behavior.
Investigations.

Disciplinary process.

Sensitive Needs Yards.

o & » & ©

QFFICE ISSUES

«  Omburisman positions vacant for four years,
« Lack of clerical support for more than two years.

CONCLUSION

As you can sea froma review of this documant, our history, diversity, and current efforts make
this office ready to assist you in your efforts to lead the Department of Corfections. We will
lack to you to coms to Us with issues that you believe could cause harm to the Department
and its employees. Wa invite you fo utilize our office to help you meet the new expectations
{hat the new leadership has placed on the Department. We look forward to assisting you in
implernenting your vision as it relates to this new direction,
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GU ‘S* Street, 540 North Bldg.
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| Employee Classification | Assigned to: Telephone Number
Ken Hurdle LEAD OMBUDSMAN | CSP-Sacramento 1(916) 445-1748 1.C.#22-HQ
(916) 985-8610 x8501 - CSP SAC
(916) 798-0912- Cell
i VACANT Secretary Headquarters MAIN NUMBER:
(916) 445-1773 1. C.#20
; (916) 324-8263 FAX HQ
r VACANT Seasonal Clerk Headquarters || | (916) 324-5423 1. C. #55
Sara Malone . Ombudsman Women’s Institutions . HQ (916) 327-8467
; : CCWEF (5359) 665-5531 x5007
VACANT Student Assistant .| Headquarters (916) 445-5464

. (916) 445-1769 1. C.#21

' Chris Weaver Ombudsman i High Desert State Prison
A (530) 251-5023
(916) 869-1799 - Cell
: Duncan Fallon Ombudsman Pelican Bay State Prison £ (916) 327-8446
; ' (707) 465-9171
(916) 799-7935 - Cell
: Domingo Uribe i Ombudsman i Salinas Valley State Prison : (910) 324-5448 1. C. #54
: , (831) 678-5500 Vumou
; _ (916} 799-7963 - rw:
i Lonnie Jackson i Ombuds alifornia State Prison, Corcoran | (916) 324-3458 1. C. #58
L | . 1(539) 952-7367  Zainlif ¥
PVACANT - Gmbadsman « California Correctional Instituiion | (916) 445-3 LQ; C.#5%
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HAWAII REVISED STATUTES ANNOTATED

DIVISION 1. GOVERNMENT

TITLE 8. PUBLIC PROCEEDINGS AND RECORDS

CHAPTER 96. The Ombudsman
§ 96-2 Ombudsman; office established, appointment, tenure, removal,
qualifications, salary, vacancy.

The office of ombudsman is established. The legislature, by a majority vote of
each house in joint session, shall appoint an ombudsman who shall serve for a
period of six years and thereafter until a successor shall have been appointed. An
ombudsman may be reappointed but may not serve for more than three terms. The
legislature, by two-thirds vote of the members in joint session, may remove OY
suspend the ombudsman from office, but only for neglect of duty, misconduct, or
disability.

No person may serve as ombudsman within two years of the last day on which the
person served as a member of the legislature, or while the person is a candidate
for or holds any other state office, or while the person is engaged in any other
occupation for reward or profit. Effective January 1, 1989, and January 1, 1990,
the salary of the ombudsman shall be $81,629 and $85,302 a year, respectively. The
salary of the ombudsman sh